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DIGEST OF TESTIMONY 





TurEspay, May 3, 1955 





Ir { cio fatement OY Senator Kilgore 

~ rpose oO il tO cor Luc 1 TUll-Scale estigatk i ea 
trust I 1, and if necessary to implement presently existing antitr 
laws to provide enforcement tools to permit vigorous and effective e1 
fo ce el! 


Assistance of all persons who have made serious studies of ant 
prot iems will be solicited. 


jy N. Barnes, Assistant Attorney General 


Statement of qual 


Statement of Stanle 





i ) 
Served as Cochairman of Attorney General’s National Committee T 


Study the Antitrust Laws. 

Report of committee does not necessarily represent administrati 
policv. However, for most part, witnesses views coincide with n 
positions taken in report. The Attorney General is giving careful ec 
sideration to the repor 

Attorney General’s recommendations will be announced from time 
time, regarding the report. 

Description of method used in preparing report and presenting confli: 


ng views 





Every dissent noted by members of committee included in report, | 
not necessarily in the form and language desired by the dissent 
member. , 

Dissents were not interpreted. ‘‘We stated exactly what their d 


sents were, 


+ 


Rules for form and presentation of views of members of committee 


made by Cochairmen Judge Barnes and Professor Oppenheim, 
Committee report built upon accumulated teachings of exist 
earch. No new factual Ing liries were made. 


Almost all members of committee agreed that the economic co! 


quences of legalized resale price maintenance constituted “an unwar 


ranted compromise of the basic tenets of antitrust policy. 

Committee left to Congress the task of determining 
straints exist insofar as organized labor concerned. 

Necessity of new factual judgment concerning conference rate agre 
ments under Shipping Act shipping conference activities as related 
national policy, and dual-rate systems. 

Members of the committee appointed by Attorney General in Aug 
1953, and selected as articulate spokesmen for major points of view « 
issues of antitrust policy. Sixty-one members appointed. 

Committee divided into eight study groups and basie work of su 
groups submitted to all members of the committee for comment. 








te 


People outside of committee called upon to assist in specialize 


problems. 
Views solicited and received from State, Commerce, Defense, Labi 
and Foreign Operations Administration. 


Tentative final draft circulated to committee A number of chang 


incorporated, and this draft was printed. 
Report advo ites re peal of fair-trade laws This Vie wpoln irri 

by almost a unanimous vote of approval by committee. 
Throttling of price competition that attends fair-trade p1 

plorable, vet inevitable concomitant of Federal exemptive lat 
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+ ; ther legler whon 
nted i alr 1 
re tio! oneceerning automohbile pricing Is tl it individua 
alers should have the absolute right to sell at any price 
( tness’ opinion it might very well be a violation of the anti- 
i or a manufacturer to compel a local dealer to sell at a fixed 
i e dealer refused, to buv back the cars 
mittee report recommends that the Department of Justice be 
civil investigative power to force the production of relevant books 


ts for use in civil eases. Such civil investigative powers 


take the place of the grand jury in investigating cirminal 


1) partment ot Ju tice presently relies upon voluntary compliance 





on FBI request. However, the FBI is on oceasion pre- 
ybtaining the documents requested, thus making it neces- 


1 a grand jury and obtain the evidence to either indict or to 


n suggested that criminal process is inappropriate to obtain 
civil prosecution. It is for this reason that the civil investi- 
ris needed. 


} 


er would not require the production of oral testimony under 


the production of documents under proper supervision by 
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DIGEST OF TESTIMONY 


Cin, = fA n? Han ller. profes or, Columbia U/r ersity Lau Ne hool 

mt of qualifications 

W i 1 to iil each member of the subcommittee a copy of 

ra on antitrust laws, written for the TNEC. 

Witness « menced working on the mongraph in the fall of 1937 and 
t was used by the then administration in connection with a study con- 
cerning possible re ion of the antitrust laws. 

er i 1d deal of misinformation concerning the present extent 

of « ited power in the United States. The trend toward con- 

trated power and bigness has, in the witness’ opinion, been incorrectly 
eport ] 

Dr. Adelman, a member of the Attorney General’s committee, is an 

t rit n this phase of United States economy 

| t! 1930’s there was considerable doubt on the part of many 


of economy as to whether the policies underlining antitrust 
law ere fundamentally sound. 


Witne found numerous inadequacies in the antitrust laws insofar 
ngress and as interpreted by the courts in curbing 


mergers and industrial concentrations. The intent and purpose of the 


la vas good but the implementation was sometimes poor, 

Wit alled attention to certain Supreme Court decisions applying 
to var facets of the antitrust enforcement problem and pointed out 
the difficulties brought about by such rulings insofar as they applied to 
enforcement of the law, 

The result of such interpretations, according to the witness was to 
make } cases bigger which situation does not facilitate enforcement. 
When the Government permits matters like territorial division, price 
f 


ixing, and monopoly in certain fields, the economy is threatened. 
The big difference between the United States and a number of foreign 
countries is that in the United States an effort has been made to keep 


d tr competitive 
The witne reviewed statistics concerning cases filed in the antitrust 
field from 1890 to the present. Number greatly increased after 1940. 


Intensified enforcement made possible by increased appropriations 
brought about revolutionary changes in concept of the antitrust laws 
after 1940. 

The conclusions reached in the committee report should be considered 
in the light of 1955 enforcement and interpretation of the law. 

Antitrust doctrine has been substantially transformed. 

In 1942, in the rubber patents, it was necessary for the Antitrust Divi- 
sion to bring its problems to the Senate in order to obtain results. This 
was due to inadequacy of law 

Suecessful enforcement requires a concert of effort on the part of the 
legislative as well as the executive and judicial branch of the Government. 

Che deficiency of old section 7 of the Clayton Act, insofar as it relates 


to industrial combinations, has been corrected. 

I area of the rule of reason has been narrowed. 

The committee was unanimous in its endorsement of antitrust. None 
of the old depression day doubts concerning efficiency of antitrust laws 


rt 


ticulated 

\ntitrust can be enforced if there is the will to enforce it and the money 
is provided. 

lhe committee rejected the criticism that there had been an undue ex- 
pansion of the concept of per se illegality and did not urge any funda- 
mental alteration in the concept of the rule of reason as currently admin- 
istered bv the courts. 
Not every elimination of competition is unlawful. The test is whether 
e anticompetitive effects of the arrangement are such as to jeopardize 
or seriously impede continued competition in the market. 

Antitrust laws are not too uncertain. Must choose between certainty 
or adaptability 

No amendment necessary in the fundamental structure of antitrust 
laws All recommendations for change relate to less fundamental aspects 
of the laws. 

Witness against doctrine requiring wholly owned subsidiaries to com- 
pete among the mselves (discussed examples) 


were even a 
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0 teview the irlo ( tLO om antitru lav is 
now exist 
bn 1 restrictive practices abroad i Vii Ame 4 
operates, wit empha oO! OS ibility { treat wit iorelg é 
é rade associatio 
9. Reevaluation of Robinson-Patman Act and its administra 
If properly construed no conflict exists between Robinson-Patman A 
and Sherman Act 
Statement of BE agene | Ro low, professor 0 law, bg le (7 ‘ 


Statement of qualifications. 








Selieves re ndations in committee report, insofar as related t 
the Shermar trengthen antitrust laws However, insof as t 
relate to the Clayton Act, ich recommendations may conceivably 

antitrust enforcement Concerning the Robinson-Patman Act 
the recommendatio1 s of the report are deba 

{(ommiuittee recon iaLIoOns concerning damage ma veaken 





effective policing of antitrust laws. 

Most good would probably result from report if used as a basis for 
further studies by congressional committees as a basis for legislative 
recommendations. 

teport did not consider possibility of international treaty to help 
protect American economy against foreign cartels Cartels should not 
be left free to fix prices and allocate markets Present time most 
appropriate to move in this direction. 

Adequacy of enforcement of merger section, process of selecting case 
and adequacy of remedy problems, should be given further study | 

iger of ambiguity exists in committee’s com- 

ments on divorcement ar da divestiture proceedings. 


subcommittee Some dar 


Regulated industries not adequately covered in committee re} 
; hould be investigated further. Transportation and com- 
munication industries activities under regulatory statutes should be 


This question s 


reconciled with antitrust phil ssophy. 

Problem of extent to which competition in such industries should be 
made part of regulatory procedure warrants further study. 

Presence or absence of competition in a market is the basis of all anti- 
trust laws Economists working on committee report in substantia 
agreement concerning definitions and criteria to be applied 

Market must be defined in terms of the area where defendants functi 

Existence of monopoly power, and not the manner of use, is the im- 
portant pou t ‘‘No trusts are good.”’ 

Should not attempt to decide when a monopoly is good and when ba : 
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61 Practica ! ed in report 

Pro eS ( 4 

Minor fairl ed 

Basic a rust acts do not need revision Power broad enough to 
COVeO! Oo ! portant restraints of trade. 

Drastic overhauling would be more upsetting in its effect than it would 
be pfu Agre vith Professor Handler on this point. 

} { real proble: 

Primar alue of report is in its careful analysis of problems. 

O62 Comu ee Wa yt set up as factfinding body Its aim was to attempt 
to deter e need, legislatively and polieywise. This basic difference 
between Prof r Schwartz and majority 

Fore trade va considered from point of view of whether inter- 

( | exigencies made amendment to antitrust laws necessary 
5 t bers of committee urged that antitrust laws were an im- 
iry foreign business arrangements and United States 
promoting foreign investment. Some suggested that laws 

1 | pended or repealed as to foreign commerce, 
VW ri fee at 1f humanly possible United States must avoid 
It ‘ iment to soften application of antitrust laws to foreign 
No ¢ ernment department or agency complained about application 
Of antitru to foreign commerce 

63 ( imittee arrived at conclusion that complaints against application 
of antitrust to foreign trade were groundless. 

Or il prob| in foreign countries often different from those in 
don ec ecommerce Exes pt in per se violations the Attorney General 
has certa liseretion in the institution of civil actions against situations 
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Vague and ambiguities and various changes made in antitrust 
a ave produce confusion and conflicting policies. There is 


hether these laws have kept pace with technological 


bcommittee is attempting to coordinate various 
{ and exemptio o as to achieve an effective and uniform Federal 
anit ( 
have twofold purpose: (1) Have leading economists 
ature of economic structure, kind of con petition which exists, 
1 effect of antitrust laws in aiding or retarding competition; and (2 to 
( mportant problem of mergers 
cent proposed mergers in automobiles and steel illustrate the 
proble f dealing with mergers 
Edward F, Howrey, Chairman, Federal Trade Commissior 
State belief that current number of mergers and, perhaps, the 


economic importance of individual mergers were not as important as 


( vere in previous merger waves. He did not suggest that the ecumu- 

itive effect was not very disturbing. 
Study conducted by FTC shows that merger activity has been stronger 
ri lustries than in others. Significant increases showed up in 
baking, dairy (and other food products), textiles, nonelectrical machinery, 
tive, and metals industries. Thus, it appeared screening pro- 


du and other internal work methods of FTC should be reexamined. 
Mr. Howrey said FTC report pointed out that mergers are 3 times the 
1949 rate but well below the rate of late twenties. Attention of FTC 
is being focused on large number of cases having most economic impact. 
Mr. Howrey thinks report bears out the conclusion that incidence of 
nerger j createst during periods of prosperity. He concurred in 
Senator Kilgore’s suggestion that capital surpluses may make it possible. 

Two-thirds of acquisitions were made by companies with assets of $10 
million Or more; companies with assets of less than $1 million accounted 
for less than 8 percent. Largest number of acquisitions during 1948-54 
were in nonelectrical machinery industry with 249 mergers, and food 
products with 243. 

For clarification of terms, Mr. Howrey said “merger’’ usually means 

erging of companies of relative or same size; ‘“‘consolidation’’ may mean 
f companies; ‘‘acquisition’”’ has been used in the FTC report to 
cover all types 


ro 


Usually the easiest way of acquiring another company is through ex- 
1ange of stock, but there are many other ways of just buying the assets. 
Mr. Howrey listed additional merger groupings and numbers in each, 
Size of acquiring companies during 1948-54 period and during 1940-47 
period 

Among acquisitions recorded by the staff, large companies revealed as 

iving acquired more medium-size properties than were acquired by 
medium-size companies and more small properties than were acquired 
by small companies. 


el 


The report then examined the ‘‘who-how-why”’ of current merger 
I ; 


tivity The ‘‘who” is generally the acquiring company; “how’’ is 
described in the report as the plans most often used in important ac- 


inder the ‘‘why”’ of mergers, the report lists 5 reasons involv- 
ing competitive factors. They are: (1) Additional capacity; (2) diversi- 
cation of products; (3) backward vertical mergers looking toward 
irces of supply; (4) forward vertical mergers looking toward sale to 
consumers; and (5) additional capacity located in new markets. 

Forces behind mergers other than competitive factors are: (1) Inabil- 
i f smaller companies to command adequate financial resources; (2) 
surplus cash in hands of acquiring companies; (3) aging owners wanting 
to retire or adjust their estates; and (4) tax savings under provisions of 
the Internal Revenue Act. 

When manufacturer wants to expand his capacity he must decide 
whether to build, thus increasing capacity and competition, or to buy, 
thus increasing capacity and acquiring additional market. The report 
says that all things being equal, he usually buys. 

He then listed examples of acquisitions offering quick economies of 
scale, diversification, and stability in both production and distribution, 


quisitions 
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aR } ’ ta 
f bees cvuire 
Q i , ve ( eT I on leneth of time involved lit 1 ) 
tt Pillsb r ist i pretty ood example of W 
! to ge you into?” 
i eplied, ‘‘Yes, I think it is a very good example of it, 
| clude differently fro vou I thir it prove 
0) { vou can apply the rule of reason approach and have a 
ull rece d relatively quick trial * Ke 
140 Ss suver expressed the feeling that Congress expe 1 that 
manifest a lessening of co petitior the ame led 
( i \ S a ¢ ible the pre ention of such mergers The ] ['( 
init ( nte! of Congress 
142 ( the Pillsburv case were not those that ould hav 
e Sherman Act but rather those used under section 7 
if ( on A 
143 Le er the Sherman Act are similar to those of the Clayton Act 
Mr. Howre said, ‘“‘you are dealing with competition ou are 
’ market facts.’’ However, less proof is needed ‘‘to make a 
‘ 7 than it does a Sherman Act case.” 
144 It Mr. Howr s opinion that Congress gave the FTC the job of 
ra merger is good or bad. 
Different 1 are followed in procedure under section 7 and section 3. 
Howe Senator Kefauver said the legislative intent was to apply 
the ame procedures Lo Sé etion a that we have under 
14 \ l the House Judiciary report (1950), as read by Senator 
Kef ( ests of legality under section 7 ‘‘are intended to be similar 
e courts have attempted to apply in interpreting other 
Clayton Act,’’ Mr. Howrey felt there was other language 
ade it necessary to conside r the statute as a whole 
( ntent Was col trary to the Senator’s position. 
160 Sena <efauver disagreed with Howrev’s contention that the Attorne 
Ci committee represents a “Sood cross-section of legal and 
161 J the report of the Attorney General’s ommittee might 
eopardize e Co oner’s judicial position. He felt the question- 
e | pul case a greater challenge to judicial processes because 
1asl dicial officer in that case. 
{ ed position with regard to the Attorney General’s com- 
! ( Pointed out that he had not participated in its work too activel 
e report with reservations 
162 Rec signed a letter as Chairman of the FTC, by direction of the 
( ipporting an increase in criminal penalties of the 


Let to $50,000 
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of the Clayton Act to make treble damages discre- 


mandatory should not be allowed, except that 
hould be permitted only actual damage suffered. 
pa can be forced into bankruptey because a big supplier, 
es to sell to them In some instances, the big company 
lities at liquidation prices. 
most of its cases by consent decree. Violators 





decrees because under provisior s of the (¢ laytor 
ned by consent before testimony is taken does not 


facie case of violation for the benefit of private victims 


re save themselves from treble-damage actions. 

_ peaking as former Chief of Decree Section of Anti- 

aid they have not had a “notably successful enforcement 

might try to determine how many times some of the 

lustrv have been caught ir activities such as price 

livision, and, thereby, which ones are confirmed or 

lato! Questio! ed how many price agreements have beer 

1 of ease-and-desist orders when they should have been 
1 I al pe ilties 


lv of patent pools, with, perhaps, drugs, petroleum 


as a starting point 
ut if pater t study were done, conclusion would be 
rictive licensing of patents—telling the licensee that 
1 certain price and only in a given territory—is unlawful, 
1 lominant companies. 


hat percentage of the market constitutes a monopolistic 
Dor think one percentage would apply for all industry. 


the proposed hearings on the automobile and steel in- 
Professor Schwartz proposed “a pretty thoroughgoing internal 
vhich would indicate the possible lines of cleavage in the 
rganizations; the motives for bringing together what has 
gether, the extent to which outside sources have beet 
1 so f he relation with dealer 
hnairma expressed the hope that the subcommittee would 
Congress recesses and be ready with some legislative 
Congress 
don | statement that “leading firms should be 
prohibition against acquiring the capital assets or 
f existing businesses,”’ explained that these firms should not 
from € pal ding; but if they wished to expand, it should 
Iding new facilities and not by merger. 
VJ | idelman, associate prof or of economics, Me a- 
] noloqy ; 
Oo u incation 
emarks to oO quest 1 to our 
| ‘ neral ) with 
t m2(b)o t vhich 
e lowered to meet a com- 
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competition of the first ones to offer lower prices 
Recommends that section 2 (b) be continued as complete def 

charge of price discrimination under Robinson-Patman Act Dr. 

man feels no new legislation is needed to accomplish this purpose 


In comparing Standard Oil of Indiana case and Muller ease, A 


ee ee I am conc rned Only to draw the contrast betwee two 
situations: the Indiana case, where the seller was forced by t 
meet competition into cutting its prices SO as to pass on cost sai 


some of its customers; and the Muller case, where the seller unc 
ably had great market power, beyond the reach of the Sherman Act 
used it to discriminate in price al d ham pe r the growt 
tio! I hope the Robinson-Patman Act will, in the future, be ap 
to the latter tvpe of situation, and not to the former.”’ 


Ol ew « 


General questioning of Professors Adelman, Schwartz, and Kayser 


Dr. Adelman favors Robinson-Patman Act as it now stands, w 
adoption of Capehart bill or 8. 11 

To permit beating a competitor's price would prob ibly 
leal of Robinson-Patman 

Mr. Kaysen: “I think one possible line along which the statute 
be revised is to recognize the difference between persistent discri! 
and sporadic discrimination.”’ 

Mr. Schwartz: “I thought it was very significant that my friend 
fessor Adelman, thinks that legislation is not necessary in respect 
Robinson-Patman Act, because it can be worked out administrat 
That. to mv mind, suggests that the law in fact can be changed 
direction that he favors by administration That is a very sé 
langer, and while I am not in a position to answer your questior 
the work of the (Federal Trade) Commission as a whole * * * 
quite fe arful many things that have been established before 
f } 


proce SS OI 





eing disestablished through administrative reinterpretati 
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Sines ul ber of | f | i 
ela 1 i ‘ i ber of 1 | 
nere are Le ( t and acquiring Col a 4 
( u I rs are tend 1 
e or | ( ed No way of ete 
have been reinforced ( teracted by « loy 
Expressed the | at the Pillsbury cas 3 
o need for an ¢ i e! et 1y rder rea i 
will be followed in t ture. Haste should not make for a 
economic analysis, but testimony of the interested parties coul 
be shortened 
Price L i omer he 
{ rs ! i ( eu nat re — | ront Ss T 
( ‘ ici i ( crs ( leare ample D i 
section 2a, (( of the Robinson-Patman Act 
Section 2¢ 4) providi r fica ( 
from 2 (« 
kiverv seller that « rv « eller i ne boa 
find it difficult or impossible to just a lower pri oO the 
langer any seller w try to bid away this | ( 4 t 
he offer of a pric: { I effect of eve od eve 
eise S Intentio Is precise the same as if there ere a collus 
ment not to ecut t hie price 
Real importance of section 2 (b) is that it serves to remedy f 
of section 2 (a). Permits cost savings to be passed o ot dir 
being “‘justified’”’ under 2 (a) but indirectly, through the need to meet 
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a 
( f es ra by Professor A de i Kavsen, 
‘ pecial emphasi n problen of ad tratio! 
1 ' 
Attorne Crenerals committee emphasize the ir Lpor 
wna to a sound judgment in antitrust ca I tl 
! difficu Per se rules of illegality ea f 
] 1 ood, although there are we ness¢ in them, 
244 f rcement and compliance considerations, the per se 
modified form—might well be applicable to other 
and that this committee would find it fruitful to investi- 
| to cite an extremely important area, 
e stu nt justify &@ more specine and mort 
t mergers than we now have,’’ 
e of the Dasic causes Of Monopoly 
W he i merge you take a competitor out of the market and geta 
iI irger compamies can acquire more sma ler firms be 
etter financial standing, and sometimes obtain these 
tnies at prices far in excess of actual value as independent 
‘ 
2 \W ited ed for expansion | often resulted in expansion of 
urge ra i smatiier companies through issuance of certificate of 
ien 1 necessity This also results in enlargement of target 


areas of | e bombing attacks instead of dispersal of industry. 
24¢ \ intimerger statute is important because it ‘‘can both maintain 








( n vou have in industries now, and it can also, it seems 
e course of time, simp 1) being there and nting 

er lerably expand competition for this reason: 7 the 

Cc rse of ft ou get the eor stant cde veiopment of new proc new 
1 f production and the growth of new companies, 1 will 

1 erode the position of existing concentrations Of power. 
4 ( ernment ving practices can also contribute to the growth of 
ur iat ] ! kets where Government the pDiggest or 
buvers 
If ( rnment adopts a policy of favoring small business, it should 
t 3 e point ere these small business rely on Gover 
ell rvival They should be encouraged to develop 
( i their eficienev to the point wl ere they do not need 
i I e Gove! ment 


24 ve ( {1 make it possible for all companies to bid on an 
\Ir. Turner said I think the Government might go further 
l 








and consciously adopt a policy of attempting to get smal 

ertal lustries over the hump, so to speak, assisting 

chase, mavbe n a favored basis, as has been done for 

ler the merous statut it e hopes that they will 

op the! lve TO indepe ae competitive 

| | n Pillsbury ise and the report of the Attorney 

( See ) { ipla a bre vd ( ( and 
) oO ot mergers tf 1n mav we necessary It IS 

it effective enforcement of our antimerger poli ha 














) 
re art 
a 
deal 
i) 
a pe 
,7 
If 
' 
i 1 
4 
atio1 
{ r 
: 


} 
iy , 
i 
| 
i 
\T 
] 
ee? 
LT 
f 
) 
fr 
’ 
ate 
1 hg 
mal 
T+ 
) q 
al 
a 
i 
I ; 
rm! 
) 
} 
YT \Iy 
in a 
t rp] 


S O} 
) 
‘ i 
at { 
1 ’ 
1 nat 
} 
at 
y anal 
and 
ma 
nro Ye 
. al 
LOY 








XXIV 


) 
aI 
OKs 
Z0b 
mei 
208 
209 
200 

sty I 





DIGEST OF TESTIMONY 








lea a flat excess-profits tax because it woul t 
fere th monopoly profits but also profits in competiti in- 
hey really perform a function of drawing in new re- 
Profit ire he ire for new investment 
Mr. Turner agreed with Senator Kilgore that too often laws are pre- 
vared to et an existing situation and, as a consequence, do not pro- 
le adequate coverage for all contingencies. A really comprehensive 
4 1 Sherminan Act is broad general statute. 
Se t fair trade can be justified solely on the basis of noneco- 
il) considerations. These considerations, however, are im- 
portant a hould be taken into account. 
he ¢ ct of resale price maintenance is to prevent efficient dis- 
ti an sell at a lower markup from doing so.”’ It is his feel- 
ng that the consumer suffers and, furthermore, there is no ‘‘economic 
stification in the distribution field for having resale price mainte- 
‘ 
feeling that “both fair trade and Robinson-Patman were 
passed primarily to protect small businesses for reasons not really eco- 
However, ‘“‘* * * there is a real economic justification for ar 
antidi imination statute in this sense: That it is unfair for a small 
busine a smaller distributor, to have to pay a higher price, which is 
totall related to any cost differentials that the seller may incur.’ 
Robinson-Patman can lead to discrimination against large buvers for 
which there is no justification, as he sees it. 
In reply to a question from the chairman as to whether ‘‘dissolution, 
divest , or divorcement is the only effective means of enforcement for 
igopolistic industries.’”” Mr. Turner said it depended on the defini- 
In an “industry in which sellers are so few, the product so standard- 
ized that the lo not price competitively, they take each other’s actions 


into aeccou and sort of behave together, then I would say that prob- 
tit he only effective remedy, if any.’ 

If, however, it is an industry in which these firms are of the most 

efficient size, there is no effective antitrust remedy. 
If ‘“‘oligopolistic’”’ is defined as an industry in which there are merely 
a few sellers, divestiture might not be necessary. “Tf the industry is 
one in Which product differentiation is quite important, and there is a 
ot of room for product variation, and the noncompetition, if any, has 
due to a formal agreement of one sort or another, (it) may well be 
hat injunctive relief would be adequate.” 

Any merger that might reduce competition in any market could be 
regarded as harmful to the economy. He would not require proof that 
the immediate result of the merger is going to be the likelihood of price 
fixing, nor does he think the present statute does that. 

It is very difficuit for a newcomer to make a dent in the automobile 
industry because of the attachments that consumers have for existing 
brands and because of the lower resale value of his product. 

“This is the tremendous advantage of the Big Three have of much 
iigher trade-in value because of their existing position in the market.” 

Vertical integration makes entry difficult only where as a result of 
vertical integration some particular level is sewed up, so that if you go 


/ 


into the business you have to develop your own resources. Auto 
industry is an example, To the extent that there are no independent 





parts manufacturers, you just impose that much more of a burden on 
anybody trying to get in. 

Kase of entry into an industry would tend to break down monopoly. 
However, there are many industries that are reasonably competitive, 
but entry involves such a heavy outlay of capital that it is difficult to 
acnieve 

Because financing of large capital investments is so difficult to obtain 
from private banks, it might be necessary for the Government to supply 
the money and take the risks. Also, Mr. Turner said: 

“If the barrier is the large amount of capital required, I suppose to 
the extent that you broke down concentrations you would reduce the 
amount of money it took to get into the business, although this is not 


necessarily true. At least it makes the industry a somewhat more 
encouraging place to try your hand in,’ 
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Automo lust Sa pl e example 

Eve ough a compa 1ominates a market because 
g th, it objectionable because domination « 4 marl i 
lial to have, bad ¢ t Oo matter how the mpa itta i 
positio1 
“a e danger tha raise by having a law ch ge { ma 
power regardless of e way it was acquired, is that may ad if 
the very kind of behavior that the antitrust laws are suppos« 
signed to foster, namely t t businessmen will go in and compete 





irge low prices, at d do the best they eat 
“If you have a law which says, in effeet, ‘if you succeed too we ‘ 


to improve their product, 











are going to chop you up,’ you are likely to dis rage tha f 
behavior 
I tl k 1 would tend to say that the posibilities of a fir l 
market power by it we might call norma pe 
are rather ret rt ind nee vou do not Lose ich by ha Ya 1 
f e demonstration that the power was acquired by ot 
! ul B | ay | rong on that.’ 

262 e history of section 7 of the Clayton Act show ut 
und doe eliminate the rule of reason approach as applied in Sher 
Act cases It is questionable as to how far it goes toward a pr 
proac} One part of the report on the 1950 act showed the ) 
approval of the Supreme Court’s definition of phrase may t 
stantially lessen con petition as requiring a showing of a rea 
probability of harm to competitior 

263 Section 7 might be amended, without getting closer to a ] , 
proach, along these lines: “that a merger shall be illegal wherever t 
acquiring firm has a substantial share of t market n other w 
wher the putting of the two firms together 1s iikel I rea t 
power! 
~ Percentage-of-market approach is more meaningful than dollar 
approach, but it is sometimes hard to apply becau of the d I 
defining the market and the situation 

264 American industry is frequently in competition with foreign | 
in the world markets, which is one reason for not putting abso 
on SI1zé 


Statement of Myron W. Watkins, of Boni, Watkins, Mounteer & ¢ \ 
York Cit 


statement of ¢ 











265 Proceeding on the assumption that competition good and should | 
fostered, the real question is: ‘“‘How can competition be sti ulated ar 
safeguarded most effectively, so far as legislative measures can do it 
all?’ 

‘hrowing new light on issues is one of the primary functions of cor 
ore ssional committee: setting a que Stion 18 the job of Congress | 
point Is stressed because it is “so easy to fall into the rut of stale cont: 
versy and barren debate about what is being done in the premises that 
the creative task of discovering done goes a-beg 

There are two parts of antitri eed implementation ar 
enforcement One deals wit! fF industry the organiza 
tion of industrial control The other deals with the performar 
industry, trade practices, business methods Dr. Watkins believes t 
failure to recognize this distinction leads to much of the confusion that 
now exists 

He proposed that, with respect to the powers and respo1 
public enforcement age as distinct from private litigation, Congres 

t+} vith ves i +} Depart: nt of Ju tice the xclusive autt 
invoke the Clavton Act. sections 7 and 8& (if thev are retained ry 
the Federal Trade Commission exclusive authori to institut 
under the Clayton Act, sections 2 and 3, and e Robinson-Patn 
Act, so far as its provisions are not embraced in the amendment 
section 2 the reo! 

26 St At thy ame time. Congre t redefir u nfair method yf ¢ ‘ 

t sh d explic thdraw from the Federal Trade Co 
r Hetior t ({ommissio! ha assumed t idl 4 ip i 








GEST OF TESTIMONY 





ed 
Cla \ 
iW 
‘ j ] y 
t { 4 
‘ 9 \ 
er ; 
re Y 
‘ i ’ ( | 
( res. Cla I Rol 
f Shey A 1] 
‘ ' ' 
] | 
i 
i 
e 
en 
! 
i 
' ? ' 
| i Y ra | 
SO! 1e1 l rpor on of | ine ) 
( wed nterst ( forei I ee 
( forn t t} } ) c 
older participatlo im voti powe! h lj- 
fice, compensation and methods of electior of 
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licit proxies and responsibility fo es 
iWs inadequate 
le associatio vould permit someé activities 
tenance of effective competition and, either 
pressiv.’’ prohibit others 
need involve no assumption by the Congress 


d its constitutional grant * * * or (6b) any share ir 


bility for the conduct of business operations 

mittee could open the eves of the FTC and, per- 
potential scope of the phrase ‘unfair methods 

renee to exclusionary, as distinct from deceptive 


logical limitation of the seope of that phrase to 


d practices of individual companies. Probably 
previously suggested, deserves and requires now 
g statutory affirmation 


t 


the subcommittee might well explore the ad- 
ional action to implement in other ways this arm 
it has to do with a firm’s competitive methods or 
lo bring trademark law and patent law more nearly 
antitrust law would be two promising ways of doing 


opinion that antitrust iaws and antitrust policies, 
ers, are aimed not at a condition but at a course 
terion ‘“‘properly applicable to them is the intent 


course of conduct as a violation of the law, and 
nopoly is bad, “‘then I say that it is monopolizing that 
of conduct and that means the intent.” 

to distinguish between price difference and price discrim- 
f features of recent adjudication. 


worst 
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DD ry ‘monopoly,’ an issue is the presence of power to fix market 
reasonableness of prices actually charged. * * *’ 
at part of the report of the Attornev General’s Committe 
tate Measuring monopoly power depends upon a full evalua- 
tio f the market and its functioning, to determine whether on balance 
4 ower Over the interrelated elements of supply, price, 
& 1 ur i ifficiently great to be classed asmonopoly power. = ae 
Mo tha just monopoly power is needed to violate section 2 of the 
5 I u Act Deliberateness, intent, are needed to make monopoly 
ation ‘Deliberateness is proved if monopoly has bee 
i yrrotected by restraints of trade illegal under section 1 
\ ( I A infer a monopoly has been deliberately maintained 
isiness practices themselves not violative of any antitrust 
law 
28: Ph as language in the Aleoa decision that led some to the belief 
ut ection 2 might penalize aggressive business management.”’ 
( irred in language of AGC report which concludes: ‘‘Such is not 
e tea ng of Aleoa Defendants’ conduct was there held to constitute 
onopolization’ not because Aleoa was progressive, but rather because 
icted with calculation to head off every attempted entry in the 
field » mk O? 
Ort Cher a possibility that monopoly may be thrust upon the defend- 
| r Shoe Machinery decision as an example, he quoted: “The 


lefendant may escape statutory liability if it bears the burden of prov- 

that it owes its monopoly solely to superior skill, superior products, 
itural advantages (including accessibility to raw materials or markets 
onomic or technological efficieney (including scientific research), low 








marg f profits maintained permanently and without discrimination, 
licens onferred by, and used within, the limits of law.” 

The pending Soap case may shed great deal of light on ‘‘the oligopoly 
position in a particular market area,”’ 

287 Senator Kilgore suggests that amount of money spent on advertising 
ay be another usable yardstick. 

In reply to the chairman’s question on the adequacy of the present 
laws to deal with oligopolistic situations, Mr. Barnes said he felt there 
was no necessity for amending the Sherman Act at this time. Deci- 

nding cases might change the picture. 

288 1ave been no Supreme Court decisions that permit the con- 
iction of any persons based upon conscious parallelism of action. 
Phat specifically repudiated in the Times-Picayune case, and in 
( However, if a pattern of behavior is followed over a 
pe this might ‘induce a reasonable trier of facts to come 
t inference that there must have been not price leader- 
s and an attempt to fix prices * * *,”’ 

289 11 advocate any law which attempted to define conscious 
parallelism as a crime or as a violation of the antitrust laws. 

290 It is not necessary for Department of Justice to show the existence of 
predatory practices to seek and obtain divestiture. It can be decreed 
in cases where legal acts were used to obtain a monopoly position. Di- 
vestitute is hard to obtain, principally because of the many mechanical 
problems involved 

. some really tremendous results have been achieved by that 

divestiture, and it is not a thing in the past * * *.”’ 

29 The chairman asked if having to purchase patents instead of being 


to obtain license rights to them hinders divestiture. Mr. Barnes 
that he would not recommend passage of a law which would prohibit 

in inventor from selling his patent. 
292 It is difficult to police judgments once acquired. Mr. Barnes said he 
: lled’’ because ‘‘so little attention was paid to enforcement.”’ 
That from 1890 through 1952 “‘there were 12 enforcement suits insti- 





tuted. From 1953 to the present time, eight enforcement suits have 
heen instituted * © * 

204 If he accepts the premise that there has been a breakdown of anti- 
trust enforcement because of inability to obtain it through courts, then 
additional legislation is needed. There was no consideration of this 


approat AC report 
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ulled bootlegging prol and fifth, pr fixing and | ; 
I ocal dealer orga i $ 
The Big Three ar 1 i t. bu ‘ : ‘ 
1954 wer g no sul va 
Under th rpreta £ the Sup \ 
Tobacco ase, Ga ral Motor ht | 1 of ~ r i 4 
I ause It possibly could put her automotive ( I of | 
t wal | Mr. Bar raised the is to t t 
ection 2, Ge ral Motors would have to possess the po 
dil or merely a Hut the ! or one of its ym pe r 
Conegrt presented t problem of d ething 
more effective the principle laid down by the American Tobacco ¢a 
Apart from the issue of power,’ id Judg Barnes re 
addition, is the desire for its exercise Here “ av hy naire 
1 Motor grown, not by rnal expansk 
out 5 ¢o Lor C)rve itl it 
of the Sher Net O probable 
power to exclude be? 
at in his view producer concentratior 
problem in the automotive r a 
Wmcation ol oni int nange the 
ad under investigation for more tha i 
polizes manufacture and trib on ot t 
cers turned out more than 8&5 percent o 
ge | ad jumped to Yo 
1, our feel ® propo 2 
idebaker 4 ‘ est i 
smaller concert They would then } le! base 
economize by eliminating duplicating facilities ul better 
representation and sell more complete lines of cars They co 
not only the merging companies’ ability to compete with the gia 
with the remaining smaller companies as well 
Department of Justice reached the conclusio1 merge! 
tuted no ibstantial lessening of competition nor tended towar I 
nopoly. A contrary conclusion we reached regarding the p1 


Bethlehem Your 
This case is different because 


stown merger 


Bethlehem is the se 


the sixth of the first 10 producers of steel Moreover, much of b 
Youngstown’s 1 Bethlel 1s capacity { 3 from past merger! al 
acquisitions “¢ 

“Unlike the auto mergers, however, there were, of course, many come- 


panies—integrated and nonintegrated—much smaller than Youngstowr 
] urther, there was no need for Bethlehem and Youngstown to coml 

in order to compete with the 80 smaller steel companies most of whic 
are not even integrated Thus, not only would this propos« 
eliminate competition between Bethlehem and Youngstown in itself | 
believe substantial enough to violate the law, and I refer here, of course 
to section 7 of the Clayton Act 
concentration in the 


but equally important, it would iner¢ 
hands of two companies already industry leaders 
and thus widen the competitive spread between the 
and their smaller rivals 





merged 


con 


The two companies contended that by combining they could better 


compete with United States Steel, but this would move the dir 
of a market controlled by a few large companies 
Thumbnail history of Bethlehem’s acquisitions 
This history includes only expansion in basic stee lustry, m 


fabrication or other fields 


such as s} ipyards 














{ complaints that Ford C “required its 
( ( or at least to sell pecified quota of parts, 
ide or approved by Ford Kixelusive dealing 
! ed from ] 1 dealer contracts 1949, but there 
some form of pressure still exists. Sinee the start 
) 17 s hee changed a littl 
( ) 1 out tha some stances the same part ma 
es of automobiles, but the price for t s part | 
Coad ic than for a Chevrolet 
i ) ) te 0 be particular] lert to abuses in 
er re ‘ mt T izhout T ‘ | afyY 
[ t eg f automobile hat iles by 
] vile ) hes les ot ey wut yr ed l¢ iler yT 
g rt son lealers, but he could ) 
er In fact, there was some reason to 
presented form of price competit 
tomobile dealers went to newspapers and other 
1 told the t if they did t refuse adver- 
! the t lealers) would cease to advertise in 
However ese unauthorized boveotts did not worl 
t otlegac cainst the parties iIved in the 
( 7 of a ynobile dealers that ma bye on- 
rene pri f t1utomobiles He stressed 
the ck of « leric t the Nat Auto- 
) has participated in price-fi chemes 
I | “T have been slow to t on these persiste com- 
c gx | local dealer I have already mi ed 
rt lisparity ite before 
oO of dealers 1 sins for I he 
ll sell automobiles while the vastly more powerful 
free to set the price at which it will sell to all deale 
Nevertheless, I w o take this opportu 
{ f local assov S ilers continue to ag 
pon the price, or any element entering into the ] 
we shall prosecute In line with established policy 
prosecutions of price-fixing schemes are on the 
7 Cr ila is not instituted unless there is a “‘hard core per st 
latic rs e other reason,” so that when criminal actions are filed 
I dered more carefully 
He als aid there are areas ‘“‘where we have great difficulty in con- 
g a Federal court that antitrust is something that they should 
( ) leratior to.”” 
308 Gre lela sideration of cases by the courts is also quite a 
i LIC Ay 
312 Getti vce ion from a court is sometimes most difficult. One case 
was tried fall of 1953 and there is still no decision, even though the 
case “‘was & comparatively simple price-fixing case, taking 13 days to 
513 [Two areas covered by the “‘anti-merger amendment” need further 
ly One the peculiar distinction, when there is a transfer of 


k, as to what corporations it is applied to, as compared to corpora- 
which the law is applicable when there is a transfer of assets.” 

Sees reason for the distinction of 2 different groups of corporations, 
1 group whi is prohibited from transferring assets, the other stock. 


SI 1 be uniformity Is not sure if there should be exemption for 
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32 Or Co. case was one wherein company sought approval 
plan which was denied Chis company has a history of con- 
| 10n 

22 Ideal Cement, by this acquisition, would have moved into a position 
from 10 percent to about 35 percent of the relative market. Justice 
Department felt this was an acquisition which would eliminate compe- 
tit a 

In the lton Hotel case it is charged this merger resulted in substantial 

ng of paunpetides in 4 cities and certain surrounding territory 

1 relationship to the 4 cities. This points up the fact that the 

geographical area is considered in monopoly cases; that they are not 
nece il Vy I itional in scope. 

205 Phe irea of effective competition” may be “geographical, it may be 

it certain industry, it may be within a certain pattern of trade 
it may | a distributive pattern that makes it significant.’’ The con 
sideration of transportation and transportation rates is also very im- 
portant 

24 Judge Barnes defined a conglomerate merger as “‘an incident where a 

oration proposes to acquire an entirely different business.’”’ In a 
true conglomerate merger the question of loss of competition between 
the acquiring and acquired companies has been eliminated. There are, 
of course, other problems such as the question of ‘‘inherent powers that 

in be created by conglomerate merger,’ and the danger that the 
merger might wreck independent competitors in one field, making up 
heir losses in another field 

25 Then there is the question of how are you going to stop it. ‘ill you 
take it by enforcement of your Robinson-Patman discrimin: _ eae ing 
or are you going to go into it by your merger or by your monopoly laws?’ 

There are conglomerate mergers under study but none against which 
they intend to file suit at this time. They are harder to designate as 
violaters of section 7 than vertical or horizontal mergers. 

526 Failing company ae iene ’ may be used if an acquired company was 
bankrupt or on the verge of bankruptcy and only the acquiring company 
was able to purchase it. There might be times when stockholders, for 
various reasons, would find it necessary to sell a going concern and the 
only purchaser would be a dominant company. This acquisition would 

ub tantially lessen competition in some markets, but it would not 
necessarily come under the provisions of section 7. 

Mr. Barnes pointed out that the “failing corporation defense doctrine 
does not depend upon statutory language, but depends upon the in- 
terpretation of the Supreme Court in the International Shoe Case 
An important part of this decision is a ‘‘statement in parentheses that 
such an acquisition is permissible ‘there being no other buyer available.’ ’ 
This means there must be some good faith effort to sell to a company 
other than the dominant company. 

It was one of the purposes of the statute to eliminate the inquiry into 
what was in the minds of companies entering into the merger (such as 
tax saving and to look only to competitive consequences. 

327 In reply to a question from the chairman on the importance placed on 
the intention of the parties in considering the legality of mergers, Mr. 


Barnes said 
The only exception that we can make under the adjudicated cases, 
other than specific exceptions in the statute, is this failing corporation 


rhe chairman commented on the suggestions in the FTC report of a 
great variety of economic factors which should be considered in deter- 
} 


mining whether the prohibited effect upon a relevant market has been 


achieved by an acquisition.’’ In reply, Judge Barnes went along with 
the comment in the AGC report on the subject. He said, ‘‘I am old 
fashioned enough to believe that the more facts I have on any particular 
problem, the better conclusion I can come to and when we have a merger 
it requires inquiry into a lot of facts.’’ However, it is not always neces- 
ary to do an exhaustive study or to consider every possible market 
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on and license patents up to that time 
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| I Aer ) Q55 
} G ? pre ot y é ) Unive ly 
a“ | if ~ 
‘ ome rather general concepts that the econon S 
{ ll comment on current problems, such as oligopoly, “and 
probl of price competition versus nonprice competition; 
as well as political freedom, is essential to Amer- 
other re irement of a good society is that it shall be pro- 
H ror culvity ary toatree society, a exemplified 
tha ( unis le its greatest inroads in countries 
on the economic scale. 
i l modern countries the relation betweet productivity and 
a basic problem, for as we have advanced in production 
e have become more interdependent, the economic welfare of 
é ( j ( ] ipo! the actions of evervone else,’’ 
He further asked, ‘Show can the strict requirements of society placed 
of us as producers be reconciled with our aspiration to do 
e please?’ 
78 ex lo not always like the pressures that competition places upon 
it this type of pressure is preferable to the heavy hand of 
a 
79 P) in & competitive society does not come easily or quickly 
Hlowe r, the t e lag between the development of a new product, ‘‘of 
I the know-how and of developing the market for a new brand 
and responding requirements in various other fields’’ is desirable, 
because it giv the leader some time to get out ahead. This gives him 
reward and provides necessary incentive for development 
\ny artificial barriers. such as agreements to divide markets, arrange- 
ents for tying up sources of supply or unreasonably tying up distribu- 
tion « ets should, in principle, be discouraged; and in these areas the 
antitrust laws have a function to perforn 
80 The ability to stifle new ideas and new ways of doing business is 
ed by the majority in a democracy, and could be dangerous if 
ullenged Antitrust laws should and, he believes, do ‘“‘protect 
e necessary freedom of the innovators by preventing the established 
s from ganging up against the newcomer. 


there is also the possibility that the aim ofpreserving competition 
rverted by preservi particular competitors 


ng 
[ would respectfully urge that this distinction always | 


ve borne it 


mind and that, concerning any proposed legislation in this field, tl 
estion should always be asked, ‘Is this proposal aimed at fosterir 


itio n which every businessman must take his fair chances in 
t et. or Is it le signed to protect certain individuals or classes of 
en from the unpleasant effects of fair competition?’ ’ 
Professor Griffin believes the American businessman generally accepts 
rinciple that competition is the regulator of our system, and that 
ts them apart from many of their foreign counterparts. 
81 \lthough the British have not generally adopted our principle of 


tition, preferring to compete with other countries rather than with 
iselves, there is a growing awareness of the value of the free-enter- 
prise stem. 
$2 Senator Wiley commented that ‘when we are talking about free enter- 
ve have to look around the whole perimeter of the problem and 
ilize that free enterprise as a philosophy is a wonderful thing, but 
hen you come to a question between nations where you have all kinds 
irriers and unfair dealings, and so forth, you had better look after 
own affairs, too, so they do not take you for a ride.”’ 

Iiven though some businessmen may complain about the antitrust 
they do not want repeal of the Sherman Act. They accept the 
ple even though they may question a particular application 

Free competition is not synonymous with free cutthroat competition. 

oS: \cceptance of the principle of competition does not mean there is no 


need for laws with teeth in them. 


¢ 
\ 
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le re la of merger ( opria 
so) é er” ) ~ ry ‘ ‘ co | ors 
better, because there is less likelihood of agreements being made bet 
the Professor Griffin believes, however, that agreeme 
often made between the many small members of a trade through its tra 
association or by other means as are made in other industries in W 
the number of enterprises is relatively small feels 1 
othe factors ived tl are more important than sheer n 
Rate of technological change; (2) rapidity and pervasive- 
3s in consumer tastes; and (3) variety of products a manu- 


387 : 
O pI el 
ition a 
few may, indeed, pr nt certain special aspects, but I believe 
no evidence that this competition will be less intense nor that it 
socially fruitful in terms of product improvement, cost reduction or other 
aspects ot econo! 1¢ | ess 





In an industry in which there are many small concerns, price ma 
kept ‘‘close to cost,’’ yielding an immediate benefit to the consumer 
However, in the long run it may be more desirable to improve the 
product 

There is no “essential difference between price con petition and 
other kind of competition.” 

388 Price is a ratio and can “‘be as effectively lowered by increasir 
product side of the equation as by reducing the money side of 
tior 

“T want to drive home my own view that there is no particular prefer- 


ence for the cor tk 





hat takes the form of changes in the price as 

that takes the form of improving the prod- 
uct; in fact, they come to prettv much the same thing.” 

389 Freedom of entry is a necessary element of competition, but it is ob- 
viously more difficult to establish a business in these days of mass pro- 
duction and distribution than it was when our industrial society wa 
composed of many small factories and mills These economic prol 
are unavoidable, unless we want to turn back the clock. However, these 
problems are aggravated by the concerted action of the “ins” trvir 
keep others out. He feels this practice is more seriously in restrai 
trade than “restraints of competition between those who are already i 
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\! ‘ on gro OAT llers of a prod t 
ther parga v relatior ] Lhe relat 0 tye 
e hnver 
t anti-chain store legisiation was an inroad on 
of certificates of convenience and neces ity 
ute need for such actior 
( lati of an industrv mav have cumulative 
regulation of railroads may result in regulation of 
i If thus removing industries that would nor- 
‘ Tive 
ertil ite or nece ity should be issued to plants 
mit tream pollution, and Mr. Griffin agreed 
the idea of reducing the size of organizations 
ited State Stee] 


n and the Aleoa decision. 
) overlapping jurisdiction between FTC and Anti- 


opinion that there is fundamental difference in the 


‘ 





erman and Robinson-Patman Ae 
tions made in the AGC re port 
itrust laws. although he might not have worded 


rt exactly as it was written. 


Varkham, associate profe or of economic Prince- 
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atement. which he covered in oral testimony 
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l Markham 
153 ( pl | of oligopol 
ith a book bv Prof rr Weston, he expla d 
‘ | ( ctuall idopted vas to record all growth of 
nerger as internal growth,”’ in this way 
ed that I measured the direct effect of mergers 
I t k there is danger of either understating or of stating 
f ernal growth. I think people generally get the impre 
erstate the extent of internal growth because they 
f, ¥ matical] mergers are successful But we have a large 
| turn out to be failure 
131 Phere ) of telling what might have happened in the expansion 
and growth of Bethlehem Steel, for instance, if there had been no 
i ( rOT 
Mr. Weston felt there was no hard and fast answer to the question of 
ether don ( concentrated industry is more inimical 
or oO } doi Inanul dustry comprised of many small 
LLIS¢ many ot he r factors would have to be taken into con- 
leratl 
132 Mr. West found “that mergers up to and around the turn of the 
i Le | for the his h degree of Col centration that CX ted at 
that point, but that mergers since approximately 1904 have had 
le effect on the degree of concentration.’ He used auto industry 
1 United States Steel a examples. 
1535 Prevention of future mergers would not solve the proble m of industrial 
conce tTatio 
| problem of economic concentration is not serious enough to war- 
There could t be developed “tany absolute standards for absolute 





f a firm, its relative size in terms of its percentage of the share of 
narket without running into grave difficulties.’’ Professor Westor 


rdivoca reliance is far as possible, ‘tupon the operation of market 
forces on the one hand, and on the other, the kind of Government 
il n you have had through the Fede ral Trade Commissio! and the 
Di i ot ] i tice bd 
14 Mr. Weston listed in his inserted prepared statement the factors he 
considered necessary in conducting a market analysis for the purpose 
f determining competitive relationships. 


; worse than oligopoly, but there are monopolies 


opoly as su 


1 i 
be prevented and can be acted against. ‘‘Whether oligopoly is 
langerous than mor opoly ak pends upon the way the oligopolists 
ehave The danger in oligopolies lies in the fact that you cannot 
against them as you can in monopolies. 
Some oligopolies are beneficial 
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7 ) ( ( Mr. Ma tm and the chairman ¢ 
f increa et for antitrust activiti 
RIDAY JuNE 10, 1955 
Ntate ent (re Reo , pre lent | ‘ ‘ ( 
13 Statement of identiheatior 
1 Merger history of Hudson ar Nash-Kelvinat Ame in M 
16 The highly integrated Nash-WKelvinator Co., buys fro: tbout 5,000 
vendors; it also sells to other motorcar ce panic 
Chis sl pi les j e spring of 1953, wl is felt pa irl 
v the smaller companies, came simultaneously with the te 1 credit 
policies of the Federal adn tration * Phis resulted I 
retail and wholesale credit 
Neither company had its own automobile financing company, al- 
though Nash-Kelvinator has one for appliances 
148 Major reason for merger of Hudson and Nash-Kelvinator was al 
to use one basic body type instead of the four both companies had previ- 
ously used 
19 Another reason for merger was increase in number of dealer i 
their prod Che dealer organizations of Hudso Nash, and | i 
nator were kept tact 
America Mi " hare if the market ha ron p thi ea i ive 
dealer profits, while production costs have gone do 
15] Cost of advertisir and merchandising ca ha one p quit i t, 
television beir e of the biggest iter but the mey Ame in 
Motor pends reap reater rewards than that spent | he indi lual 
com panie 
Results of the erger Wer! ot all on the credit l¢ On the lebpit 
ide, there was dislocation of workers, idling of faciliti« 
o2 fforts have been made to strengthen the financial position of the 
lealers as well as of the company 
enefits of owning an American Motors car 
154 Auto industry is loaded with competitio The larger companies 
have, to an unparalleled extent, reached their present positions wit! t 
adoption of ‘‘practices or policies that are, in and of themselve« ject 


to eriticism of con petitor or customers 
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sonics 
rod ovatiol lertake by a company doit 50 
t of tl 1) { re certa ff publie acceptance 
r better i itions by smaller firms Becausi 
more diff It for American Motors to get public 
1 novatiotr 
{ nation of televisio radio, newspaper and maga- 
ind even of news pages, contributes to this acceptances 
eT n ) ments of questionable consumer rie 
‘must’ in the products of all other compani He used a 
er car 
le now for the bigger companies to duplicate a 
i roduct improvement and, through sheer volume 
t abig companv Innovatio 
r hand, the smaller company faces a tougher job of build- 
familiarity with its product improvements because of its 
olume and lesser advertising, sales and promotion ex 
t at which sheer size is an important competitive factor 
abor contracts, and labor costs , 
tabilitv is not related to the size of the company, but 
t i i sta litv of the market 
oncentration of great economic power in large corpora 
ite a market and in a labor organization embracing in 
stantially all emplovees in a given industry, places 
1 peculiarly favorable role in the marketplace 
heen made even more favorable because of the union’s 
enter into agreements designed to deal with the par 
¢ factors affecting the smaller automobile manufactur 
ontended that ‘S ‘pattern bargaining’ has been an im 
the recent trend toward mergers ns of 
rprises It is our intention,” he ce nsist 
collective bargaining this vear that is based on the economi 
ean Motors and not of Ford or General Motors. 
aining was not an element in their decision to merge, but 
problems of the automobile industry However, it is not 
t of the union that smaller companies are paying hig! 
di ome instances higher fringe benefits than large 
the responsibility for this situation rests entirely outside 


to industrvwide bargaining because it would lead to 


tration of economic power; also, ‘‘in industry bargaining 


il 





om the facts of an individual enterprise, and you get on 
e facts of an industry or a few in the industry or some 


HnNargain on the fact 5, and not on the basis of sheer 


+ 


eliminate the competitive advantage 





neral Motors and Ford in this area of cost 


io 


t 


ors is concentrating on building cars ‘“‘that are distine- 
cars that do not compete head on with automobiles of 


‘companies have an advantage of being able to pioneer in 


1 


ecause it is so much less costly for them than for the 


it vet had time to realize the full benefits of their merger; 
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A STUDY OF THE ANTITRUST LAWS 


TUESDAY, MAY 3, 19595 


UNITED STATES SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MonopoLy 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. ¢ 

The subcommittee met, pursuant to notice, at 10:15 a. m.. in room 
194, Senate Office Building, Senator Harley M. Kilgore (chairman 
presiding. 

Present: Senators Kilgore (presiding), Kefauver, O'Mahoney, and 
Wiley. 

Also present: Joseph W. Burns, chief counsel a d tatf directo 
and Gareth M. Neville, assistant counsel. 

The CHatrmMan. The meeting will come to order. 


The Subcommittee on Antitrust and Monopoly of the oOmmiuttes 
on the Judiciary today commences public hearing into the es and 


proble ms discussed in the report of the Attorney General's ‘N: it 
Committee To Study the Antitrust Laws. 

The hearing will develop testimony from members of the committee 
who partic ipated in the recom mendations contained in that report 
~ an explanation as to how the recommendations were ee at by 

» full membership of the Attorney Gener: al’s committe 

] wish to state further that inasmuch as this is a vanael to the At 
torney General, and not to the Congress, our subcommittee is anxiou 
to have the views of the members of the committee, and parti icularly 
one of the cochairmen, in the event that the Attorney General, at a 
later date, is disposed to submit legislative recommendations to the 
Congress based upon this report. 

At the outset, | wish to point out that this is only the first ste p in 
our full-scale investigation of the entire antitrust and monopoly field. 
The Subcommittee on Antitrust and Monopoly | has a number of areas 
of investigation that it will undertake in the near future. 

The subcommittee is aware that criticism has been raised in many 
quarters with respect to various antitrust problems, (mong the prob 
lem which this subs ommittee intends to st idv are: (1) The idequ wey 
of the present laws in the face of the apparent grow th and con net 


tion of economi power in fewer corporations; (2) monopolies 
oligopolies; (5) the adequacy ot the present laws affecting mervel 


{ tL ) price cise! imination, eX( lus lve de tlerships, and other di tribut 
practices 5 (5) the effect of the Government’s procurement polic eS oO] 


the small business of the countrv: (6) restrictive patent |i 
(7) the economic and social justification for continuing the exe 
tions afforded to certain industries, businesses, or pursuits, such as 


electric power, transportation, communications, ete.: (3) probler 


1 
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roreig CT ide: (2?) alleged overlapping of jurisdiction of the 
Department of Justice and the Federal Trade Commission; and (10) 
tratie t enforcement of existing laws. 
| bcommittee is greatly concerned with the growing number 


rvers t t have occurred within recent years. The subcommittee 
nquire into this merger movement in an effort to determine 
ether the present statutes are lacking in teeth to prevent mergers 


unduly restrict competition, or, on the other hand, whether 


re a lack of enforcement on the part of the respons ble regulatory 
es of the (rovernment. 
ay well be that as a result of our investigation, legislation may 
be ne ry to implement our presently existing antitrust laws in 
er to pro e the enforcement tools so that our reoulatory agencies 
iv be f to combat undesirable mergers and monopolies. 
It imperative that a thorough investigation be made of the entire 
ntitrust field in order to achieve such realinement of the antitrust 
LWS A vill determine an effective Federal antitrust policy which can 
enforced vigorously, effectively, and uniformly to achieve the 
cit I 1 goal of competition ina free economy. 
\W le endeavoring to achieve this objective, recognition must be 
to the complaint of businessmen and their advisers that the 
of the present laws make it difficult to know what conduet 
ad practic re prohibited. 
[t thie ntention of this subcommittee to enlist the assistance of 
| perso) » have made serious studies of these antitrust problems 
to cooperate with this subcommittee in attempting to solve then 
We particularly request professors of law and economics who have 
pe in zed in the mtitrust field to present to us the results of t! ! 
rudaies ind the e idence upon which their conelusions are based. We 
re ill other groups, organizations, or institutions whieh have 
tude these proble ms to make avallable tous in factual form s) itable 


for presentation at hearings, any evidence supporting their points 

| may state for the record that the subcommittee is appreciative of 
he cooperation evidenced by the cochairman and the other members 
tf the Attorney General’s committee and the helpfulness Ih present 


no their views on this highly complex and technical field of antitrust 
law. 1 am sure that the testimony which will be taken here today 
ll be of value to the subcommittee in its efforts to determine the 


esent adequaey of the antitrust laws. 
Poday t hall hear one of the coechairmen of the Attorney (reneral’ 


mmittee, Assistant Attorney General Stanley N. 13 mne cs hen 
ill hear Prof. Milton Handler of the Columbia University Law 
sc} 1, Prot Kugene Y. Rostow of the Yale University Law School, 


ind Wendell Berge, former Assistant Attorney General in charge of 
Antitrust Division. 

| ) 1] 

oF LICL Oe bat es, We are Git 


id to have vou with us this mornine and 


to have the benefit of your views on the general subject of the anti 

trust laws, and also on the subject of this report of this committee, 

De ise it seems to me that since the report is not to this subcommittee, 
! in only come to this subcommittee through the report of the chair 


mie of that omimiuttee, together with the recommendations of its 


airmen as to what they think should be done with reference to the 
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t to introduce at this point for the benefit of the record t 








resolution clirect ng the holding of the hearings, toget er with a cop 
Ol my letter to the chairman ot the Rules Comm ttee, which is include d 
n the committee report reporting the resolution to the Kt 
(Committee, 
(y he documents referred to are as follows :) 
S. Res. 61, 84th Cong., 1st sess 
RESOLUTION 
Resolved, That in holding hearings, reporting such hearings. and making 
investigations as authorized by section 134 of the Legislative Reorganizatior 
Act of 1946, and in accordance with its jurisdictions specified by rule XX\ ‘ 
Standing Rules of the Senate insofar as they re te to the authority ) 
Committee on the Judiciary to make a complete and cot prehensive stud nd 
nvestigation of the antitrust laws of the United States and ‘ dministi 
erpretation, operation, entorceme! and effect d to ¢ ermil the 1 ‘ 
nd extent of any legislation which may be necessary or des ble 
(a) Clarify existing stl ory ¢€ ctments nad ¢ I ( 1 
hich may exist among the several statute v ‘ S 
b) rectify any misapplications and misinterpretat sof suc S 
have developed in the ads istrat there 
c) supplement such statutes to ] de any d ( 
cedural or organizational legislatior vhich may © ee ie ! e att rie 
f the fundamental objects of such statutes; ; 
ad) lmnprove t he dministratior and enfores a | I statutes Lhe 
Committee on the Judiciary, or any duly thorized tee the 
s authorized from March 1, 1955, through Jan 1 
I SiS wh teé hi i Cie il nd the 
eels dvisabl Line oOnsel ! 
or agency concerned e the reimbursable l 
iti¢ and personnel of any of the departments or age ( Poth 
Sec. 2. The « xpenses of the committee under thi resolu ’ ‘ 
ceed $250,000. shall be 1 1 from the contingent fund of the se 
roved by the chairman o the commit 
Sec. 2. This resolution shall be effective as of March 1, 1f55 
I Ss ~ \ 
(‘a ‘ 
[ HruUary 
Hon. THEODORE FRANCIS GREEN, 
Chairman, Committee on Rules and {dministration, 
United States Senate, Washinaton, D. ¢ 
DEAR SENATOR GREEN: The Senate Judiciary Committee has today f 
eported Senate Resolution 61, proposing a study and investigation of the ad 


stration and enforcement of the antitrust laws The resolution proposes the 
50,000 for the expense of this undertaking 
on is invited to the fact that the basic law, the Sherman Act re 


65 years old, the Clayton Act is 41 years d, and the Robinson-Patman Act 








ears old. During this 65-year period, no attempt |} vet been made | 

Congress to survey the entire field of antitrust laws with a vie toward 

prehensive revision and coordination of these basic laws. Controversy has arise 
to whether these basic policies may have become outmoded Because of the 
iny differences of opinion about the objectives of these antitrust sta 


suggestions have been made by many sources that a complete study should be 
made of our present antitrust policy. Criticism has been 1 ed regard 


procedures and remedies of the antitrust laws. Th apping of jurisd 
if Federal antitrust agencies, highlighted especially by the overlap in jurisd 
f the Department of Justice and the Federal Trade Commission, has gener 
demands for congressional action to centralize antitrust administration 
enforcement in one source of authority or at least t oordinate throug! f 


gency the concurrent jurisdiction of the several Federal agencie 
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Questions have been raised in many quarters as to the adequacy of the present 


ant Ist \ n the face of the apparent growth and concentration of eco- 
fewer corporations and the consequent effect on the consumer 

d ter th the situation existing at the time of the enactment of 
the Shey n Act in 1890. In view of the fact that the United States Government 


mer of business and industry, it has been suggested that 


he adequacy of Our antitrust structure with relationship to 


( ent procurement program and its effect upon the small business 

nti nd to whether such large procurements are contributing to the 

9 ntrol, and a weakening of our free competitive economy. 

rhe que ns raised as to the adequacy and present effectiveness of the 

trust |: point up the necessity for a comprehensive study and investigation 

the Feder intitrust laws. The committee realizes the enormity of the task 

l e necessit f providing a staff of technicians thoroughly skilled in the 

titru law 

Attor1 Gene! Brownell recognized the need for a study of the antitrust 

June 26, 1! , in announcing the appointment of the Attorney General’s 

( tee To Study the Antitrust Laws. The Attorney General’s 

expected to report its recommendations for revision of the antitrust 

te e Conuress me time next month. As the Committee on the Judiciary 

he Le tive Reorganization Act, has jurisdiction over the subject 

er of the rotection of trade and commerce against unlawful restraints and 

e recommendations will be referred to the Committee on the 

Judiciary for nsideration. The Committee on the Judiciary will immediately 

be faced with t task of evaluating and analyzing the recommendations which 

have pied the attention of the Attorney General's 60-man committee for 

a ? veg Because of the necessity of reconciling conflicting points of view, 
exter d lengthy hearings on these recommendations are contemplated. 


In vie of the tremendous technological progress of American industry since 
the enactment of the Sherman Act in 1890, it is imperative that a thorough review 


be made of the antitrust field in order to achieve such realinement of the antitrust 

laws as will determine an effective Federal antitrust policy which can be enforced 

vigorously, eff ly, and uniformly to achieve the desired goal of competition 
i free ¢ 


The Committee on the Judiciary respectfully requests that your committee 


approve f ni set out in Senate Resolution 61 for the expenses for such study 
al est I 
I ed het th for the information of your committee are copies of a 
propose at 
\\ ( regards, I m 
MI u 


H. M. Kricore, Chairman. 


STATEMENT OF HON. STANLEY N. BARNES, ASSISTANT ATTORNEY 
GENERAL IN CHARGE OF THE ANTITRUST DIVISION, DEPART- 
MENT OF JUSTICE, AND COCHAIRMAN OF THE ATTORNEY 
GENERAL’S NATIONAL COMMITTEE TO STUDY THE ANTITRUST 
LAWS, ACCOMPANIED BY ROBERT A. BICKS, EXECUTIVE SECRE- 
TARY OF THE ATTORNEY GENERAL’S COMMITTEE AND LEGAL 
ASSISTANT TO MR. BARNES 


Mr. Burns. Judge Barnes, will you state your professional back- 
ground before becoming Assistant Attorney General in charge of the 


Antiti 1) s10n ¢ 


Mr. Barnes. I was admitted to the practice of the law in California 
Ie) ye ticed law asa private practitioner largely in corporate 
nance, bond ies, with a large firm in San Francisco for 3 years. 
I then went to Los Angeles and began trial work. I was in trial 
practice with my own firm in Los Angeles for 18 years. 
I was appointed to the superior court bench in Los Angeles County 
in 1946 by the then Governor and present Chief Justice of the United 
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States. I filled an unexpired term of the gentleman who is 1 \ 
(rovernol of the State of ( alifornia 


I was thereafter elected to that office for a term of 6 vears, and 


iter ¢ lected by the 0 judges oO! that eourt as wre qing } age ot 
muirt tor Dov and 19D , That position ] left to com here at tl 


request of the Attorney General. 
Mr. Burns. When did you become head of the Antitrust Division 
Mr. Barnes. May 1, 1953. 


Mr. Burns. The subcommittee has before it a document entitl 


“Report of the Atton ey General's National Committee To St i 
Antitrust Laws.” Will you tell us whether this report at the present 
me represents administration policy. 
Mir. Barnes. Let me explain before discussing the Committee’s worl 


i 


at for the past ?0 months it has been my pleas int t isk to serve bot] 
is Assistant Attorney General and Cochairman of tl 


\s Cochairman, my task was to direct the wathering of diverse views 
of the members and the synthesis of those views in the report that 


ow hefore VOU. 


(ommiuttee. 


i 


As Assistant Attorney General, however, that report’s recommenda 
tions, I must say, do not necessarily represent administration p¢ 


The Attorney Genera] presently 1S eliving the same careful cor det 
on to this report that. the Committee members contrib ted to its 
formulation, and that the committees of Congress propose to give t 
Irom time to time | expect that he, or I on his behalf, will a 
unce which of these report recommendations we shall adopt 
idministrative policy. 
| think that our views as to what the law is have been best expr 
n the enforcement record of the Antitrust Division for the past = 
vears. However, let me say frankly that for the most part my view 
do coincide with the majority positions taken in this report. 
In several instances, however, they do not. For the most part these 
stances are reflected in dissents from the Committee recommend 


‘) 


Ir. Burns. What authority does this report carry, either for 


ourts or for Congress / 


Ir. Barnes. Well, the significance of the report is, I think, that for 
1e first time since the enactment of the Sherman Act LS9O there 
rathered in one pla ea comprehensive analysis of all major de ] 


er the Sherman, Clayton, Robinson-Patman, and Federal T1 
Commission Acts. I think it is important to know that t 


i tl 
made by a group represent ng all possible respo ble Vik Wp) 
intitrust policy. Thus the report is sig int, not only fo 
ype, but also by virtue of the representative competence of t] 
tee that formulated it. 
The Cuamman. Judge Barnes, a question at that point, going 
Oo the preced ne answer. lL re ntly saw in the new Pp 
ment to the etfect t it some dissent were not include 
\\ vou tell me whether or not all dissents filed by men he 
‘mittee vers in luded n the present report. 
Mr. Barnes. All dissents of members as they were proposed by 1 


ting members were not in that form included in the report 
There is included in the report, however, every ¢ 


issent noted 
| 


C11\ dual, not exactly as they desired it incorporated in each. eve 


67272—55—pt. 1 4 
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but accurately and fairly stated in the report. In other words, the 

Cochairmen felt it was essential that they have the right to delineate 

the order in which the various thoughts of individual members should Fe 

appeal b: 
Phe CHairman. Well, does it only go to the order in which they y 

ppear or were the dissenting opinions, using the court’s phraseology, o 

rewrittel nh any way that might, shall we say, color or change the e 

ond t ¢ t: 


Mr. Barnes. The manner of arrangement of the dissents in no way 
colored the content. Of course, that is an arguable matter. It can 
he argued that a dissent 1s more forceful if it is all wathered together 

one place than if it is distributed through the 393 pages of the docu- 


Ilowever, for a person interested in what is the authoritative law 
on the subject, it is extremely valuable for him to have the majority 

Wd minority opinions, dissents and assents at the particular point 

here he is considering any situation, any legal theory. 

(Judge Barnes later requested that this additional statement be in- 
serted in the record at this point 4) 


For maximu usefulness to enforcement agencies, the bench, and bar, we felt 
th should be e organization. Otherwise, we might have little more than 61 
‘parate treati written by each of the members. This mechanical matter of 


nization—that is, whether dissenting views would be placed with that topic 
from which they dilfered, or grouped together at the end—we deemed within the 
On mit Vith that decision, incidentally, 59 of the Committee’s 


Mr. 3 RNES. | Wiht to be » perfectly fi: ank about this. Professor 
itz and Professo1 he tow were two of the in diy iduals who dis- 
d. Professor Rostow’s exact language, with one exception, was 
placed in the report, with no change in language whatsoever except in 
this one exception, 

Mr. Schwartz’ dissent was shehtly different and longer. Nonethe- 
less, we went to oreat pains to see that every one of Mr. Schwartz’ 
views app ired in the final report. I personally went through Mr. 

chy : e here before me the copy of his dissent which 

used. This shows exactly what language was placed in the report in 

ts final form. It indicates further at what page that language in his 

dissent appears, and In any case, where his view does not appear in his 

language, it lists the page upon which it appears in the language of 
ttee, which is substantially identical to his language. 

[ think I should at this time present to you the official position 
ken on March 22 and March 23, 1955, when Las Cochairman wrote to 

th Professor Rostow and Professor Schwartz relative to the place- 
nel of dissents within the report. I deliver to you, Mr. Chairman, 
) of those two documents. 

The Cu AIRMAN, Let them he placed in the record at this point, 
The etter to Professor Rostow follows. The letter to Professor 


SChHWwATTZ ippears Oh pp. ¢ 5. } 
Marcu 23, 1955, 
Pr Et V. I : 
Vale Ty ersity Law Ne hool, 
Vew Haven, Conn. 

DrAR GENI I have vour wire asking that I confirm that your “various dis- 
sents and concurring statements will be printed in the report exactly as sub- 
mitted.” In reply, I write the substance of our telephone conversation of Monday 
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At the outset, we agree that each member has the right to dissent, to identi 
mself by name as a dissenter, and to state his thoughts in the tenor he ¢1 
Consistent with these principles, at all til 


I es the chairmen have taken the posi 
on that while they cannot cl 


lange the meaning of nor omit any position taken 
by a member, they do have the right to edit the report. Our differences stem from 
our apparent feeling that right to dissent involves also the unrestricted p ile 


if each member to dictate, regardless of the report’s organization 


, Where his dis 
sent is to appear. In addition, you feel that each member has the right to refer 
pecifically to the various intermediary drafts of sections of this report—+eferred 
to as work-group drafts. 

rhe cochairmen’s position, in contrast, is that theirs is the responsibility for 
report organization. Accordingly, they have printed each dissenting position 


th the report topie from which it differs As you know, this way we ! e 


treated, with your concurrence, the bulk of your clarifying, concurring, and dis- 
enting views. This we plan to do, in addition, with your mimeographed sub- 
ssion. 
We propose to print as your separate overall comment the first four paragraphs 
f your mimeographed dissent We feel the balance of your submission refers 


precisely, first, to the discussion of the ad hoe committee in the Foreign Co! 


nerce Section; and second, it treats generally problems dealt with in the admin- 
stration and enforcement ¢1 





ipter. Accordingly, it will be separated and printed 
each of those sections Incidentally, this is the precise treatment accorded 
ch other dissent by any other member 


The sole alteration that we propose to make is the deletion of any reference 
work-group reports. Your exact language will be used without f 


its source in work-group reports. 


This deletion is required by our long-standing committee policy re tl 





the con 

dentiality of the work-group process. I‘rom the beginning, the cochairmen have 
nsistently refused to make public the names of work-group members, the sul 

ince of work-group reports, as well as various alterations made in them by the 
committee Banking on this confidentiality, members participated in the 
ork-group process. With varying degrees of agreement in the substance of tl 
ork-group drafts, they consented to pass those drafts on to the full committer 


} 


Thus, each member participating in the work-group process had the right to fes 
hat his support will be attributed, directly or indirectly, only to those views in 
e final report from which he does not dissent. Thus, to adopt the position y« 


l 
re would not only be unfair to all work-group participants, but would also co! 
uur release for publication of all intermediate drafts and alterations leading 
the final report. Neither result can we accept 
I hope you will understand the position of the cochairmen We have give 
ng and thoughtful consideration to the problems you raised Our only desire 


s to be certain our decisions ensure fair and equitable treatment to all members 
sincerely yours, 


STANLEY N. BARN 


ES, f ochairman 
Senator Krrauver. While we are on that subject. Mr. Chairmat 
[ have Mr. Schwartz’ dissent. He complains vigorous! 


\ ibout | 
} ] 1] j | | } 
vay his minority report was handled. Ile savs that the dissent oO 


pinion has been printed al d released independer tly. [ assume 
id to pay for it: 1s that correct / 
Mr. Barnes. I assume so. 
Senator Keravver. Because the cochairman of the committee 1 
fused to publish it as submitted. Did you refuse to publish it? 
Mr. Barnes. | prefer to have my letter speak for itself. I would 


\\ l 


ke to read you exactly what was wr ten to Professor Schwartz. | 


think that best states it. This letter is dated March 22, a copy of 
which ] supplied for the record. It is addressed to Prof. Loui B. 
Schwartz, University of Pennsylvania Law School, Philadelphia Pa., 
ind it reads as follows: 


DeArR Louis: This will confirm our last night's telephone conversation At 
the outset, we agree that each member has the right to dissent, to identify } 
dissent, and to have his thoughts stated, at reasonable length, in the tenor |! 
ooses. Differences stem from your apparent feeling that this right to dis 
ent involves also the unrestricted privilege of each member to dictate, re 
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gardless of the report’s organization, where his dissent is to appear. In addi- 
tion, you apparently feel each member has the right to repeat dissenting ideas 
though the precise thought in almost the precise language has already been ex- 


pressed by another member. 
The cochairmen’s position, in contrast, is that theirs is the responsibility for 
report organization Accordingly, they have printed each dissenting position 


ith the report topic from which it differs. In addition, where two dissenters 
ve taken the same position and phrased their views in like tenor, the co- 
airmen have combined dissenters’ thoughts and indicated those members dis- 


sentil Finally, the cochairmen reserve the right to make sure that a repre- 
ition, in contrast to characterization, of any majority view is accurate. 
In your case, Louis, a 38-page dissent was received by the cochairmen the last 


day before the deadline for comments. This dissent, as you know, we repro- 
duced and immediately circulated to the committee. In line with committee 
procedures we have just explained, we are now separating your various dissent- 
ing views and stating them, at reasonable length, throughout the report with 
the topics to which they refer. Thus each of your positions will be set forth 
where the majority treats the same topic. 

This we have done with every dissent by every member. To make an excep- 
tion in your case would be to violate established committee procedures and at 
the same time @o violence both to the report’s organization and to our obliga- 
tions to all other members 

We do hope you understand our position. 

I might poim| out that after Professor Schwartz’ dissent was re- 
ceived ind I do not eriticize him for delivering it the last hour that 
the dissent could be delivered—we thereupon received strong and vig- 
orous dissents to the dissent from other gentlemen on the committee. 
These we did not print because they were dissents, not from the report, 
but from another dissent. We reached the conclusion that we would 
never be through with dissents to dissents to dissents. 

Senator Krravuver. In other words, Judge Barnes, you took the 
liberty of editing and interpreting what Mr. Schwartz sent in? 

Mr. Barnes. Not at all. 

Senator Krracver. That is just what you just said. 

Mr. Barnes. I did not say that I interpreted it in any way. 

Senator Krrauver. You say here: 

In addition, where two dissenters have taken the same position and phrased 
their views in like tenor, the cochairmen have combined dissenters’ thoughts 
and indicated those members dissenting. 

Mr. Barnes. Exactly. At no time did we attempt to interpret. 
We stated exactly what their dissents were. I think it should be said 
here I do not think any dissenter will state there was any unfairness 
in presenting their dissenting views. 

Senator Krrauver. Mr. Schwartz states that. 

Mr. Barnes. He has stated the contrary to me. 

Senator Kerauver. I was reading his statement here. 


Instead the opinion has been dismembered, condensed, and distributed through 


dO pages of the majority report. This frustrates the main purpose of the 
dissent which was to demonstrate that the net effect of most of the interpreta- 
| changes recommended by the majority is to weaken rather than to 


strenethe he antitrust laws. The cochairmen justified this unauthorized 


mutilation of the dissent on the ground that other committee members were 
content to have their differences noted at particular points in the report. This 
handling of dissents to particular issues fairly records the position of those who 
are in the main satisfied with the report. It does not fairly present the views of 
those who dilfer with its basic philosophy. 


Mr. Barnes. He has stated it does not fairly represent the views, 
there has been an interpretation or change, but because he 


maintains it was dismembered. 


not because 
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Senator Kerauver. He says it was mutilated. 

Mr. Barnes. All right, mutilated or dismembered. I would not 
argue that. 

Senator Krerauver. I don’t understand, Judge Barnes, what is the 
purpose of having members who might have a different point of view, 
if you are not going to le ‘t them express their points of v lew. 

Mr. Barnes. They have expressed it, Senator. They have expressed 
it in exactly the same words, with one exception, that they desired 
to express it in. 

Senator Krerauver. But it appears to me, if a person has a dissent, 
he ought to have it printed. 

Mr. Barnes. I told you the reasons that underlie the decisions of 
the chairmen of the committee. I think they are sound. 

Senator Kerauver. Up here, when anybody has a dissent, his dissent 
s printed, and I think the Senate would feel that it was very unfair 
for the majority of the committee to take a person’s dissent and dis- 
perse it through a whole document and condense it, edit it, or mutilate 

s Mr. Schwartz says here. It looks to me as eeuaih you have 
sve and minimized the position of those who might dissent from 
the re port. 

Mr. Barnes. Professor Schwartz has stated to me that he felt that, 
while he didn’t budge from his statement that it should not have been 
cut up, he felt that every idea he had was fairly stated in the report. 

Senator Kerauver. That is not what he says here. 

Mr. Barnes. I am sorry he is not here, Senator, as he was at the 
previous hearing at which he testified. 

Senator Kerauver. He says further somewhere here: 

I believe that all the majority members were treated a little differently. Their 
views were printed as they were presented. 

Mr. Barnes. Recall, Senator, dissents to the dissents to the dissents 
were not printed at all. We had to come to an end to this business 
‘ having an interminable argument. 

‘Se nator Krrauver. Well, he filed it in the time prescribed, didn’t 
/ 

Mr. Barnes. He did. 

Senator Krerauver. What was the purpose of having a rule to file 
a dissent if it was not to be printed ? 

Mr. Barnes. It was printed, Sil 

Senator Krerauver. I have read the report, and it is awfully hard 
to make much coherence out of the way you handled the dissents in 
the report, Judge Barnes. It looks to me like you have stifled the 
dissent. 

Mr. Barnes. I do not concede that any dissent has been stifled. 

Senator Krravuver. I am just expressing my opinion about it. 
There are many others who believe it. It would have been much 
fairer, don’t you think, to have printed a minority as well as the 
majority? You have 393 pages of majority. This 38 pages of dis 
senting opinion would not have taken more than about 20 pages of 
the final print. 

Mr. Barnes. Would you have printed dissents to dissents? 

Senator Keravuver. | certainly would. As long as anybody had a 
view to express, I would express it. You spent a lot of money trying 
to get this report out. 


ne 
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Mir. Barnes. [t wouldn’t be through now if we did that. There are 
violently differing opinions here. 
Senator Krrauver. Up here in the Senate the majority states its 


views and the dissenting opinion is expressed. I have never heard 
of any legislative history where a chairman of a committee required 


a dissent to be broken down and reworded and placed in the various 
sections of the majority report. 

Mr. Barnes. I think, Senator, that everybody has to establish its 
own rules and endeavor to do the best possible job. I point out to 
vou that when you refer to the 393 pages, a great deal of that is dis 
sent, a great m Wy of those pages are dissent in certain instances. We 
spent more time on the dissent in some instances than we have on 
the majority statement in order that the public might get a fairly 
represe hntative view, 

Senator Keravver. Well, my viewpoint is that this report is sup 
posed to carry some weight and we have been looking forward to it 
now for some 2 years, and it is a considerable disappointment afte 
all the time and money that has been spent, to come here and find 
that the chief dissenter feels that his dissent has not been properly 
dealt with, and that he himself had to pay, in spite of the hundreds of 
thousands of dollars that have been spent, that he himself has to pay 
for printing of his own dissent. 

Mr. Barnes. Just a minute, Senator. T think you should know 
there are no hundreds of thousands of dollars involved. That was 


1 


the appropriation for the Congress to investigate this committee. 
That was $250,000. Our committee spent $76,000. 

The CHarrman. May I correct you. It was $200,000, not $250,000. 

Mr. Barnes. I am sorry. 

Senator Krravver. Your committee spent $200,000 7 

Mr. Barnes. No, sir. 

Senator Krravver. How much has your committee spent? 

Mr. Barnes. Not quite $76,000, 

Senator Keravver. How have all these men been paid? 

Mr. Barnes. They haven't been paid. They all volunteered their 
duties. 

Senator Keravver. Their expenses are here and allowances? 

Mr. Barnes. That is correct. That is the cost of $76,000. 

Senator Krravver. Do you have some staff ? 

Mr. Barnes. No, sir: only the executive secretary of the committee, 
who is sitting on my right. 

Senator Krravver. And you and other members of the Antitrust 
Division have given it some time? 

Mr. Barnes. Yes. There are four Government men on the com- 
mittee—the Secretary of Commerce, the Small Business Administra- 
tor, the Chairman of the Federal Trade Commission, and myself. 

Senator Kerauver. It wouldn’t have cost much money to have had 
this printed. 

Mr. Barnes. No question about that. It wasn't a question of money 
involved. It was a question of the way we thought the committee 
should be organized and the rules that should be applied to all mem- 
bers indiscriminately. 

Senator Krravuver. Do you have records of your committee hear- 
ings showing agreement that dissenting members would not be en- 
titled to have their dissents printed all together ? 
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Mr. Barnes. No, sir 

Sena tor KEF AU VER. Who cooked that up‘ Who decided on that é 

Mr. Barnes. Well, the responsibility for any decisions lie with the 
cochairmen. j 

Senator Keravuver. And you and Professor Oppenhei 
cochairmen ? 

— Barnes. Yes. 

enator Keravuver. I imagine some of these men would not have 
given all their time if they thought they could not get their views 
printed. 

Mr. BARNES. I note that Professor Rostow is here, I am sure he 
will be ols id to discuss the subject. He is not noted for back ne Gow! 
from any position he has taken. He will give you his views as to 
whether or not he was fairly treated. He will again point out to 
vou ths at he woul | pre fer to hi ave his dissent in one piece. We put it mn 
three pieces. I don’t want to speak for him, but I do wish that ke 
fessor Schwartz could be called before your committee so he can 
express himself here. 

The CuarrMan. I haven't had the privilege of being furnished with 
one of these copies of Professor Schwartz’ dissent. I believe it was 
mailed to the subcommittee. One of his complaints is that the a 
group of recommendations is bad. Is that it? That is the point I 
am trying to get at. The Senate has one type of procedure and iia 
people have other types. I am just wondering whether that was a 
part of his dissent. 

Senator Krrauver. He says here: 


1 were the 


The central thread of the majority report unwinds from a core of belief that 
the competitive situation in the country is satisfactory and that the antitrust 
laws require modification sheerly to temper their rigor. 

He thinks the antitrust laws are not sufficient, so it is a basic differ- 
ence in philosophy. 

Then the second thing is, as I eet it from his introduction, that the 
majority report has been written in a vacuum. On page 2 he says: 


To answer this question would have required a good hard look at the fina 
cial and industrial structure and practices in the United States in comparison 
with the goais envisioned by the antitrust laws. This was not done Instead 


+ 


the report offers a survey of economic theory and a surprisingly detailed review 
of decisional law with special emphasis on recent cases, 

In other words, the economic situation in the Nation was not con- 
sidered by the committee. 

The Cuatrman. I think I have the information now I wanted. 

Mr. BARNEs. May I state something with regard to the comment 
the Senator just made ? 

The CHatrMan. Yes. 

Mr. Barnes. In the first place, there was that portion of Mr. 
Schwartz’ dissent which could not be specifically sap to a sub- 
ject under discussion in the report, which was printed at pages 390, 
291, and 392 of the report; that is his generai dissent, os re he points 
out that in his opinion the majority report would weaken the anti- 
trust laws in a number of respects. 

The CHarman. Am I to understand that vou say that the last 
three pages of the printed report of the committee include the gen 
eral dissent as to the theory wane - was followed ? 

Mr. Barnes. That is correct, 
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The CHatrmMan. I just wanted to get that clear for the record. 
That is all. 

Mr. Barnes. That is on pages 390 to 393, Senator Kilgore. 

In regard to the alleged vacuum in which this report was written, 
our report states at the outset that its aim was not to add to the store- 
house of statistical data nor to survey the economic effects of the 
intitrust applications to specific industries. This means only that we 
hi ’ no new factual inquiries, for we had no subpena power, no large 
research staff, and no provision for public hearing. It by no stretch 
means, however, that our report was made without regard for the 
facts of antitrust enforcement. The committee instead built upon 
the accumulated teachings of existing research. Where data already 
gathered overwhelmingly pointed to one conclusion, the committee 
made recommendations based on factual conclusions. However, where 
members split on the teaching of existing data, the committee sug- 
gested the need for further inquiry. 

For example, compare the committee’s recommendation on fair 
trade with those in the organized labor and regulated industries sec- 
tions of the report. Treating fair trade, almost all members agreed 
that the economic consequences of legalized resale price maintenance 
constituted “an unwarranted compromise of the basic tenets of anti- 
trust policy.” Treating organized labor in contrast, apart from re- 
ported decisions, the committee could not generalize as to the extent 
commercial restraints existed not effectively curbed by antitrust law 
or the Labor-Management Relations Act. Accordingly, the commit- 
tee left the Congress the task of determining the extent such commer- 
cial restraints exist unchecked. 

Similarly, treating, for example, dual conference rate agreements 
under the shipping act, the committee notes the necessity for a new 
factual judgment concerning, first, the role of shipping conference 
ictivities in our national shipping policy, and, second, the necessity 
of dual rate systems on such conferences. 

I do not, of course, suggest that this committee or any congres- 
sional body will take our committee’s words for those areas where 
existing data clearly points to one conclusion. Nonetheless, our report 
may offer leads to those areas where further inquiry may be possible. 

Mr. Burns. Judge Barnes, will you state how the membership of 
this committee was se ted ? 

Mr. Barnes. Yes, s 

The committee was ancl by the Attorney General in August 
»f 1953. It consisted of 61 members. These included practicing law- 
yers, law professors, and economists—gentlemen we thought were 
articulate spokesmen for major points of view on issues of antitrust 
policy. 

On the one hand, members included men who had long served 
the Antitrust Division and were in private practice—such men as 
Assistant Attorney General Wendell Berge, Kenneth Kimble, Stewart 
Kerr, Louis Schwartz, and Cyrus Anderson. On the other, included 
were men who counsel all types and sizes of business enterprises. 

We sought the fairest possible representation for all responsible 
points of view. 

Mr. Burns. How did the committee go about making this study? 

Mr. Barnes. After considerable thought and study, the fact that 
we had no appropriation and no staff, the cochairmen divided the 





i tl propiel S LO ¢ rhit 1 ire tol V1 Ont | 
entually ded se ms l and 2 of the Shi \ 
rorelg commerce, GIstribul on, pl MALL Rob ‘ i> } ( 
itents, exemptiol from antitrust coverage, econo! { Lol 
petition, and mol opoly and antitrust administration a | enforeem 
Then work Yroups rol ally Ccorrespo cd he to i! | WW u 
i ana committer bers assigned to each. 
In this work-group process almost every committee me rp 
tea. kor example, two who were orig il vy med to tho oy 
littee simply found they could not devote any time to it, and 
on is made to that effect in the report. 
Phe cooperation, however, from almost every member of that 
mittee, to my mind, was extraordinary, it being a voluntary ( 


labor without compensation, 


‘ | 1 1 . 1 
Son ie conferees were chosen by the cochalrman Tor the 


qualif ‘ations in a particular ; wea, 
The report, on page 4 that IS. smal] romal il at the beg ni a 
of the re port lists the some one dozen conferees who « ooperated 


this committee and broug) t the r Ss] eclalized knowledge On partl 
jects to the thinking of the committee. 


Finally, the Ant trust Division and the Federal Trade ( ‘ommis i¢ 
legal and economic staff members worked as liaison with releva 
committee work groups. In such manner we sougnet to insure t if 
practical problems of antitrust administration and enforcement were 
at all times before the committee. 

| might exp ylain that these work groups were that and nothn gy” more, 
They were fluid; they changed from time to time to meet the prob 
lems that were be fore the committee: and we determined from the 
start, and so advised the committee, that the details of the wor , group 
membership must remain confidential. We took the pos] tion, fir Le 
that these work groups were in no sense subcommittees but ae 

nformal and fluid breakdowns of committee membership to assist in 
formulating tentative draft targets. 

In addition, to identify work- group members, we felt, might, in 
turn, identify particular members with particular po itions on issues 
the work groups considered. However, the ultimate decision, whether 
or not to identify a member’s views in the final report, with one posi 
tion or another, we have left up to each member. We felt this under 
standing would be abrogated were each work-group member identified. 

Also confidential is the composition of work-group drafts. These 
targets reports, as I said, were tentative submissions for the entire 
committee’s consideration. With varying degree of agreement in 
the substance of work group drafts, work-group members consented 
to pass them on to the full committee. Each member participating 
in the work-group process thus was assured his support would be 
attributed directly or indirectly only to those views in the final report 
from which he did not dissent. To publish work-group drafts would 
do violence to that assurance by imputing to work group members 
support of the drafts they agreed merely to pass on to the full com- 
mittee for discussion and revisions. 

The CuatrmMan. Could you list for the record the number of work 
groups you had ck the subject on which each group worked? I an 
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ot a gy TO) pecine names, just the number of different groups 
i oned and the ubjects on which each group worked. 
Mr. Barnes. Roughly, Senator, they correspond to the eight chap- 
f the report. ‘There were some work groups of different names 
if orked for a short period of time. Some were consolidated into 
rve WOrk Group. Some were divided up into smaller work groups. 
Wi he glad to supply names of specific work groups, beyond the 
0 ready mentioned, 
Phe Cramman. I wish you would supply that for the record. 


Mii BURNS Did the committee endeavor to obtain the assistance 


( ( Ly other Government agencies than the Antitrust 
[iv Ol d the Federal Trade Commission 2 
Mr. Barnes. Yes, sir. We established laison very early with 
irious depart nt the Departments of State, Commerce, Defense, 
Labor, and the Foreign Operations Administration. 
Mr. Burns. Did the committee solicit the views and assistance of 
outside parties 4 
Mr. Barnes. The cochairmen invited views from any and all out- 
irtie ho desired to submit them. Not only were public an- 
ents to that effect made, but whenever inquiries would come 
fro. inv particular organization or group relative to the conduct 
I ( mittee, that is, to its deliberations and to its possible recom- 
ons, We urge that such views be offered to the committee. 
Certa interested private groups did submit material. In each 
tance WV re \ uch submission was made by any private group, 
these were circulated throughout the committee. In this Way the 
ommittee had the benefit of ideas not only from within its own 
uiks, but also from a range of Government and private groups. 
Mr. Burns. To what extent did the full committee study or consider 
the results of these work groups 4 
Mr. Barnes. The work group reports were submitted to the cochair- 
men. They were really DY that time area reports. For we had or- 
Fa ( ( Y2roups | tothe areas which appear in the chapters of the 
report Phese were submitted to the cochairmen and in July of 1954 


were circulated to each member of the committee. Kach member of 
t | ee was urged to, and most of them did, make comments 
on the circulated drafts. The cochairmen then formulated in the 
middle of 195-4 the first draft of the overall committee report. 

This overall draft was circulated to the full committee in August 
e that month there was a 3-day meeting of the committee 
mn Ann Arbor, Mich. At that meeting numerous committee decisions 
regarding additions and revisions were made. These changes were 
ffectuated by the cochairmen, and a revised overall draft was cir- 
culated to en member of the committee in December 1954. There- 
upon, after consideration by each member, the full committee again 
met for a 4-day session here in Washington late in December 1954. 

(ea n after di cussion, changes were directed by the committee. 
There were made by the cochairmen. A tentative final draft was 
circulated by the committee. That was the fourth full draft. Finally 
. number of inges again were incorporated. The draft was printed 
and transmitted to the Attorney General on March 31, 1955. 

Mr. Burns. I note in reading the report that some of the recom- 
mendations were made for the legislature, and other were made to 
enforcement agencies and the courts. I note there are 11 legislative 
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recommendations. Would you tell us what the recommendation ¥ 
vith respect to the so-« illed fair-ti ide laws / 

Mr. Barnes. The easiest answer to that, sir, is rept 

Mr. Burns. Would you rare to comment inv further « the re 
for the committee’s recommendation and to what extent that repr 
sented a majority opinion or minority opin on é 

Mr. Barnes. The recommendation that fair-trade laws be repealed 


\ is one of the matters wh ch rece ved not qu te but almost a una rhic 
ote ot approval ahi th s committee. There were less than 5 ot the | 
embers who were In OpPPoOsit1o} Lo the recommendatio) ror reper 


In that connection, this report states—al dl refer to page 154 


On | ince, we regurd the I rit ituto eX I ile 

n unwarranted <¢ pro se of he basic enets of 
We ePCOLZNIZ hat the legislatures of 45S es hnve s ( 4 ed I 

‘ mf ta riicle pr ng hat the ( ngress ‘ fe ed ~ ‘ 

Vv cre ting Fede fiir 1de ¢ ‘ plion Tl l st] ] 

il \ 1 ect Z Lcle g ( 
Nevertheless, the tl g of price rhiyy ! } ‘ of dis | 

end [iil ale i ry is i ¢ ( I rh ad role ne Die ? 
t f Federal exe plive iW More el ‘ ‘ ‘ ! 
leg ive nite n pe ve f ! ‘ ‘ 

( xing effort | fsa g and « eeding s ‘ 
tnd the prominent ¢ tence f a Federal rice-fixl! | I 

olizes aol ‘ departure trol ationa I rus ‘ vith 

el rate n1ns ut exte Is l iti« for f er el ) ent ! 

eu ket pl | theit Chie it] l iu u ‘ 

VW theretore re nend « uO sional repea l | ( t NI ‘ | 
mendment to the Sherman Act and the MeGuire amendment to the F 
Cfrade Commission Act, thereby subjecting resale-price ! ance, as othe 

e-fixing practices, to those Federal antitrust controls ch satecuard 

blic by keeping the channels of distribution free 

I should note that there 1s a cautionary note w ppeal next 

this report to this effect : 

A few mit ‘ embet1 f« t} repeal \ ] n ‘ ooks ! 

ss proble ( ) ized hw ¢ gress und the S ‘ ( ‘ ! ad g 

ese statutes Thus. j ( ‘ ion with repeal. the e tl ( im 

id consider means for treating pi blemis like ss fender sales ad debaseme 

dely advertised trademat ind business goodw It | ! fi 
hat repe f fair trade may prejudice existence of small retailing ts 
inprise an important part of the country’s merchandising systen 

r ’ . “| 

Then it points out that a few members flatly Oppose repeal. It 
points out President Truman’s comment in signing the MeGuire Act, 
ind points out that a congressional committee report was issued after 

5 } ] : ] 
DOT [fouses pa sed the MeGuire amendment by an overwhelming 

vority, and quotes from t | at report. 
) ! | oh ie | 4 

Mr. Burns. Did you have any further statement you wish to n 

] - ] ? 
if This time with regard to that recommendation ¢ 

, l ] » 

Mr. Barnes. I might sav this: It has been of great concern to me to 
read m certain data put out by certain @rounps that the fair-trade | 
ind the price-maintenance laws actually did the consumers a service 
OY OIVINGE t | em an opportunity to purchase commod ties arn heapel 


rate, because very obviously the ultimate consumer is the person whose 
interest the Antitrust Division should be attempting to protect, ind 
which we tl ink we trv to protect. 

When a flat statement is made that prices ure cheapel under fair 
trade laws and contrary statements are made by those who oppose 
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| felt it was incumbent upon the Antitrust Division to 
tril eee as it could. Be fore taking a posit on be 
1) rict Committee of the Senate last vear, I had our eco 
iake an on the -YrOul id checku p of prices 1n the District 
Ze Dye opposed to sales where fair trade laws e »xisted. 
} v i nterested in the conclusion that we came to. We 
‘that is an exhaustive survey, but it was extremely signifi 
Dp ho the very practical test ot going out and buying 
pore ts here mn the various stores, we made a comparison Of prices 


i 


of drug tore tem from April to Ju ne of 195-4. We compl led 4 lict 


of 736 items which the druggists in the District of ( ‘olumbia told 4 

‘re the standard items usually sold in the greatest _— tity in drug 
tor Phe fair trade price totaled $2.241.10. The nonfair trade 
price totaled 31,602.44, That was a saving of 28.4 sia 

In the appliance field a similar comparison of so-called fair trade 
prices and the prices of low-markup outlets in the District on 245 
items showed a total of $6,142.33 under fair trade, and $4442.69 for 
the Same items, or a saving to consumers of ick pereent in nontait 
trade areas 

We checked into some of the individual facts in these items to see 
whether the retailers were using these as loss leaders, because that is 


the argument so frequently used, that it isn’t fair to compare the prices 
in nonfair trade areas because of the loss-leader use, but we found that 
even at the lower prices that they are charging they are still taking 
markups and making a profit. A certain mixer cost retailers $29.70, 
and was fair traded at $46.50, while nonfair trade retailers were sell- 
ing it for $34.79. Iam not enough of a merchandiser to know whether 
it is a sufficient markup, but it isa markup. Under fair trade it sold 
for 846.50. 

Certain razor blades have a gross margin of 58 percent under fair 
trade as ¢ ieee W is the non-fair-trade margin of 2 percent. Vac- 
uum cleaners showed a gross margin of 93.4 percent as compared with 
Zu perce it. 

Senator O’Manonry. Do you have the name of those razor blades? 

Mr. B \RNES. I won’t try to attempt to give you the name of the 
razor blades, but [ shall submit it to you. 

The CrarrmMan. All right. 

Mr. Barnes. I might say that after making this survey we were 
convinced that we were doubtful that there were lower prices under 

ir trade, and I requested some of the individuals who are interested 
in fair trade to submit to me, if they desired to do so, the information 
upon which they based their statement, the so-called Nielsen survey, 


which is frequently heard in discussions of this kind, which covered 
a very limited number of articles, and which is weighted. I attempted 


to find out just exactly what was meant by “weighted.” I think I 
know what was meant; that it is weighted to represent the number 
of times a sale was made rather than the individual price. 

We found in the first place the so-called Nielsen survey was based 
upon a total of 24 items limited to laxatives, dentrifices, headache 
remedies, shampoos, and shaving creams. That raised the problem 
of what items one should take into consideration in making a survey 
of this kind 

Senator O’Manoney. Judge, may I ask you 1 or 2 questions about 
this matter / 





Mir. Barnes. — ly. 

Senator O'Ma lonrY. Do you 
particular recommendation 2 

Mr. Barnes. I do. 

Senator O’Manoney. Can it then be said that it is the recommenda 
tion of the Department of Justice / 

Mr. BARNI s. it cannot, Senator. I stated before you came into t 
room that the recommendations of the committee were made to the 
\ttorney General and that he is studying them now and that he « x 
pects to take a sete on on them. but to date he has not taken any 
position on fair trade. 

Senator ©’ Nba y. The Attorney General then has not as vet 
made up his mind with respect to the matters recommended or dis 
ioreed on in this re port é 

Mr. Barnes. That is correct. 

senator ¢ yM AHONEY. SO your statement is il wholly personal State 
nent ¢ 

Mr. Barnes. That is correct. 

Senator O’Manonry. Have you personally gone into the problem 
of the large-scale national discount houses 

Mr. Barnes. I have fiven some attention and thought to it: + Vere Gtr. 

Senator O’Manoney. Let us take, for example, a discount house 

hich has been very prominent in the papers recently reason of 
the famous proxy fi ight of Wolfson v. Avery. Do you re anata that 
Mon tgomery Ward and Sears, Roebuck and such houses sell eommod- 


es ata much lowe I levi than some small businesses do In the Colm 


1 


munity served by both ? 

Mr. Barnes. I think that that is true in certain cases; yes, sir. 

Senator O’Manonry. And have you given any consideration to the 
lesirability or otherwise of Congress protecting the local merchants 
iwalnst the discount activities of the huge national corporations ¢ 

Mir. Barnes. That is a matter that we have given some thought to. 
We have not made any recommendations. May | Say something there, 
senator ¢ 

senator Mahoney, I think one of the thi gs you have to realize, 
ind I think even the advocates of fair trade are he olnning to realize 
t, is that they may have problems, to which fair trade is not the 
inswer. You take a large store with terrific purchasing power. It goes 
in ito competiti on in a fair-trade area with the smaller dealer. By rea 
son of its large pureh: isin g power it can obtain its FOOUS and can st 
them at a fair-trade price with such a large markup over what com- 
petitive markups are, similar m: urkups to the small dealer, that they 
can then cut their nonfair trade articles to such a low degree that 
they can run the small retailer out of business. 

Senator O’Manonry. Then do you recommend any legislative pre 
gram by which this condition which you have just described could be 
brought into control so as to protect the small, the local merchant 
against the national merchant / 

Before you answer the question, I would like to point out that we 
all know, as you say, that the large national corporation by reason of 
its size ca 1 buy et a much lower level than the small local merchant, 
but at he same time, while the large national corporation can mark 
up and thereby get a very much higher percentage return, the large 
merchant can also mark down and put the little fellow out of business. 
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| Li¢ to that, the small merchant operates under the eves of 
Lt SOll mes uUndael low al la VS, whereas the national 


ronghout the Nation without any reculat Oh Oot 


‘ ‘ e those which come through the Federal Trade Cor 

Ro on-Patman Act, and others, which I sometimes think 
e 1ob. 

Mir. Barnes. [think it is only fair to state that the Attorney Ge 
ted me to look into this minority recommendation of 

tee relating to the possibility of recommending to Con 
i a th repeal, it he sho ild come LO that col lusion. Oot the 
| Prade Act, some legislation protecting against loss-leader sales 

leba ent of trade-name values. 


Senator OManonry. You do recognize, do vou not. that the eco 


of ree national corporation enables it to go either 

i ( ! ( prices that will compete with the local merchant or 
toward high prices that will put the local merchant out of business 4 

Mr. Barni I think if it is fair traded—if it is in a fair-traded 

rea, then hi vo to the high prices. But if it is nonfair traded, 

| do not think he can get the business. That is what accounts for the 


Cy ot the a out houses, because they only operate not on a 


Senator O'Manoney. What have you to say about the position of 
ufacturer who is on a little broader seale than merely trading 


the community, in the country or city, and who argues that if the 
fair-trade laws are repealed, such manufacturer can be driven out of 
the larger corporations / 


Mr. Barnes. I have really tried to point out that fair trade may do 





the little mer unit more harm than good. 
Novy , aS Tar as the quest on you just raise s very obviously if youl 
tutement is correct that this manufacturer on a national basis, on a 


onal distribution basis, is voing to go out of business if he does not 
ive the fair-trade laws, I cannot answer that. 
in point out to vou, however. that some indiv iduals whom I co) 
very mart in their merchandising, automobile manutacturers, 
ror one t ne, do not adopt fair-trade pricing. 
ven those companies, I am sorry to Siy that I do not know 
[ am sorry to say it either—but certain companies that pay 


creat lip service to fair-trade laws when they have a surplus on hand, 

{hey o around and file a suit to enforce it one day, and the next 
dav they go back and sell at a discount. 

you « ot overlook the realities, the facts of life with regard to 

Ve system In oul country, and when you have this artifi 


created by the fair-trade laws, you find widespread 


Phe CHatrMan. Have you gone into the question of the subterfuge 


( lbacturer h mself in Vi hich, for instance, il big chain dis 

{1 uting group will fvotoa tire manufacturer, for example, and while 

he puts a pric | on the tires bearing his imprint, they will hand 

es} fication and have another name like Atlas and All 

state or something like that, but on identically the same tire: but he 

ll sell it tot ehi ona big discount below what he sells to the regular 
outlet on | wn trademarked price ? 


Mr. Barnes. Yes, of course, we are familiar with that difficulty. 





| Vis ented be ee] yrentiemen, l oft whom re} = { 
facturer’s point tT vie I dl who wa not a me el ] ! rit 
f the present Cong 5 d another gventlem O re] ent 
I 
) t of view of thes aqarug@ist, and WV { hit ( 
lority Ce} thy romie there ) ry Vie I 
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| e banke took Thre positl { it Vo did. Dut bo of t { ( 
( tleme took t e posit a rectly contrary To \ l 


vory W t | them 


Senatol (VP MAWONEY In vour testimony, a I came in, in resp —t 


lation. based upon philosophy or is it based ups fs cH 
of conditions throughout the country? The fieures that vo ted 
sc ele ; bs : oa) el 5 I) ' ‘ 
ere gathered a vear ago as a result of the survey the District ¢ 


Columbia. Has the re been a survey made since that time / 

Mr. Barnes. I will get into that right now if I may, Senator 
Senator O'Mantonry. Well, let me ask also whether the Cor 
tself. if von know, made a survey, a factual survey 

\Ir. BARNES. You meat the committee / 

Senator O’Manonery. The committee. 

Mr. Barnes. No. To my knowledge they did not make a factua 


survey, and I take it that as I was answering the chairman just a fe 
Inutes ago, that I pointed out what the theoret cal op nol of t a 


committee was, and then I attempted toexpla n some of my miseiving 
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de, a little more exhaustive geographically, and 


ii\ por: ruostores, 
| covering 46 « les rather than the smaller number that 
ur rif the kes survey. but covering the usual patent 


letries, and other supplies usually sold through drug 
| prescription items, small electrical appliances, 
, fountain pens, and so forth 


These fair-trade proponents vigorously argued with me and criti- 


nel ns of items specially priced for limited periods 
lists of items sold usually through retail outlets, and so I di- 
rected that tl price comparison be made on two separate lists: One 


tems offered every day by the stores In ‘omparison with 
r-trade prices, and the other list contain ing items speck lly pri iced 
particular period. 


Our latest conclusions are, and these are unweighted, based upor 


the number of sales, but otherwise taking into consideration this com 
piaint lade Dy the fair-trade proponents, the 606 items, the cost of 
them, ounted in fair-trade sales to $2,699.15, and this was made 
t! vear, Just within the last several months. These were offered } 


e District stores for $2,213; that is a saving of 18 percent. 
When we consider the speci: il sales, the pricing on the special sales 
on this 606-item total, during the 4-month period preceding the week 
under survey when actual prices were taken; that is, getting the best 

le prices, the fair-trade values of these items amounted to $969.18: 
they were sale pri ed at $658.70, or an average unweighted saving of 
52 percent in favor of the non-fair-trade area. 

Now, that survey is not complete. I am not satisfied that it is en 
rely accurate in all respects. I want to — what the weights are 
hat cood- merc] vandisi ng surveys pl: ice in irve ys of this kind, and ] 
an assu e you, S nator, I want to get to ed facts and not come to any 
wrong conclusions as to whether or not the ultimate consumer has to 
pay more ol less in fair trade. 

Senator O’MAnonry. I would expect that of you, Judge, as I 
cnow your previous history; and so my — are itesar ei directed 
toward developing as factual a basis as we can for iching a sound 


¢ 


Mr. Barnes. I am sure of that, sir. 

Senator O’Manonry. Now, in my mind, before you can reach 
definite conclusion with respect to fair-trade practices as they affect 
drugstores, you have got to reach some sort of a conclusion with respect 
to administer prices carried on by some of the large national 
‘corporations. 

Do you agree with that ? 

Mr. Barnes. Yes; that is exactly right. 

Senator O’Manonry. Do you think 
now regulated in the public interest ? 

wah Barnes. I do not think I am qualified to answer that question, 
Senator. In the first place, I do not know exactly what you mean by 

aude istered prices.” You mean a recommended price ? 

Senator O’Manoney. I mean prices which are actually fixed by a 
group of dominant corporations in a particular trade. 

Mr. Barnes. Well, if you are talking about joint concerts of action, 
you are describing to me a violation of the antitrust laws which | 
would be happy to prosecute. 


that administered prices are 








- DY O \ | | \Wws a 

Senator OManonry. Can vou prosecute of thes 

hat do you do to try to prosecute the / 

Mir. BARNEs. Well, ome people th k | ! fl gF TOO 
t hk, Senator, trom w it | r Live enra f ist Te 

Senator O’Manonry. Now, let : LV that you are f Ya prett 
od number. Are you filing enough from the complaints that conu 
ou. in your ow! judeme té 
Mr. Barnes. That is a very difficult question. Very obvio f 
e Antitrust Division had more money than it has now we w 
ive more men. we could do a b veer job; we could file more 
Lhatis a direct answer to your question. 
Senator O’Manoney. I have often said, and I will ask vou whet 
) iaree with this. that the practical etfect ehess of the antit 


laws depend upon the will heness of the A\ttornev General to ask 


r the appropriations necessary to carry on a full-fledged antiti 
ullipa Oli, wna po the will hess oft ¢ ongress to Give the ryre 
itlons | Snota program that i) be carl lo t by e pe i 
esire of the head of t \ntitrust D y} | t from obs 
\ Ove Lereat man eure 


\ Landi ered I try oO te it ! | 
si tor OY Manonry. Does t ' f rer effect \ 
il Dl ror nwuto | es. hal \ y ¢ 
Nii Bar NES | { K | { 1 ol l ! { 
| oO nro ] ( } i | j } ( } 
on \ ( ( ( estigating cel t 
! iss oO} ive Tr | | ) thie { 1 
) ( thell ny ere IS ho Price Lint { ( 
I 
| rere () | ado hal | K ( i « ( } ey) 
Llo ae | say t S. oN l | i¢ hot t 1} 
( Ou K | \ ay i it There - hip | 
( na ily nyu ( { eryl wrexcept pl 
Phe CuarrMan. Part ial peed and powell 


Senator OOMAHONEY Nive attenti Wal Lhe 


i F Ol L perso \ oO Vv ect t engacve | e ( { ( 
( ot know what thi tual | it 1 { petit 
Mr. Barnes. I think ther sa denial of a frat 
Senator O'Mattonry. It was it / 
Mr. Barnes. De fa fi 
s or OManionry. Yes. ‘I plait 
ocal « ers and sell the ul owh price, an ( 
! it the price tf { e ] bacckure xed \ 
if as his illegat Oo] 
Vir. Barnes. Yes: we are following that ver 
[ might say for the purpose of the record, and I can say this only 


se General Motors has already issued a statement on it. they 


reque sted us some time ago, undaer our release proc qaure, to authorize 
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them to | back cars from dealers and to prohibit those dealers 

tron el] hye them to some other dealers wh oO might oO below the 
price that the manufacturer wanted to maintain. That, of course, " 
\ refused 


Senator O’Manonry. Well, now, in sup porting this recommenda 
mittee for the re pe al of the fair- trade laws 2 would 
vou recommend anv action which wouk | permit local dealers in auto 


( QQ | ( COTY 


obiles to sell at prices at the figure that they desired ? Y 
Mr. Barnes. Not in concert. Individually they have the absolut 
richt to sell at any price they want. 


Senator O'Manonry. All right. . 
[If a dealer of General Motors in Hartford wants to sell at less t¢ 


t! the mat ifacturer’s price, has he the meht to do so? 
Mr. Barnes. As far as I am concerned. We are not involvil gy any t | 
ile beloy { , State statute, or anything of that aoe l, 
Senator O’Manoney. Well, would it be a concert, a concerted action, 

aon the antitrust laws, as they now exist, 1f an automobile man { 

fact O | compel a local dealer to sell at a fixed price, and if he 
Ir. Barnes. Yes. I think i it might very well be a violation 

OT tf » titru laws. Itisa lit e hard to give an unequir eal answe} 

to a Ipposit statement that may not contain all the facts. 

Senato} (OMaAnHONEY. Well. f course: but J] hoy e the press table 


Lake } ( f the answer of the bins General. 
Phe CHAIRMAN. \nything further? 
senat O'™Manon! xs I will give you a chance now. 


' 

\] Bt s. Judge Barnes. the subcommittee intends to go into eacl 

OT | e jeg itive recommendations in detail. But there are a few 

more t ve would like to have you describe briefly so that we car 
thi n the high of you r explanation of them. 

There is one recommendation that a new statute authorize the 
Att (reneral to issue a civil nvestigati » demand co pelling 
pot tin titrust defendants n civil cades to peadinn solevany book 

cuments 

\ ( t} mpers of the supcon tee 1) rp il 
I 

\I NEs. Yes; 1 S page 544 

Conger undo btedly knows, the Department of Justice ar 
! e 7 ! ily, the Antitrust Division. enfe rees a p ulian ict 
{ ‘ \ntitrust statute in that i ee ee land ei 

It prosecuting agency: it has no investigative powers whatso 
( . Ana ce the Federal Trade Commissic ion and a great taihy 
( vel es, the Department of Justice, unlike those agencies, Ca! 

t¢ except through the proce ss of law, that is, by mpanel 
ury and having ps witnesses testify under oath or pro 
au ( sin re ponse to su bp 


the ot deprecate the emad aa ie of the OTs nd jury. It has 

been invaluable i producing evidence of that kind. 
I want it distinctly un dmeed that as investigative demand 
is not to take the place of the grand jury in investigating criminal 


[ point out, however, that the Department of Justice, because of t] 
lack of Investig atory demand must rely upon volunt: ry com pli: ance by 


individuals when we send out the FBI. 
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Now, very freq ently the FBI obtains the nirormat 

esire. But, on the other hand, frequently, it does not. If defenda 
or others tell the FBI that they will not let them see then ( 
ieliver aqocuments, not Give then nrormation, there : O 


Department of Justice can do except call a grand jury. 


It has been suggested that a criminal process such as a grand 
l ipprop! ite to obtain evidence for civil prose L1O} | lt 
val s reasons involving fundamental right 
i for that reason that we have felt. and I do feel, 1 
ent, the Antiti t Di sion, nee idditional po We 
ip rat rt nha sledge hamme v he e go Fe 
I il l | rexal iple, we mie t t] SO} | Op) ( 
ry le questiol oO} vhoo ned a ( rdillac il l ‘ 
( ner We 1 t ro » Tine rand rv to et a ( 
judge te d out who « d that Cadillae ear 
N l \ | hve ial i wl le n ] tT 
the grand yur) nnot require produ i] f oral te 
t \ ( freq e] SSK i} to any ! ist. pre ) 
MW re tl pl «41 mord ments 1 er pre e] ? } 
J ourt f there wv a pul sto the ope oT thie nq \ 
( ment den inded. 
| CHAIRMAN. You made a differentiation there betwe 
Federal Trade Commissi nd yourself, and you raniz 
t ‘ thi uta t / 


] Yr) «ret { k t 1 TO oet { Bu t i 
| tony a it rn tl » De ‘ ‘ wnt e ] Sai ’ } 
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’ t ey, 1 ' 
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it thy k of appropriat [am talking a e fact ( 
I es 
1X | } ¢ lint ‘ ( 
T> ry ’ 
fr. Barnes. There are det procedut 
| ‘ ? ‘ ; ] 
I ( HAIRMA? In ot} yrcl ey k ) ta ot ‘ | } 
\ rea not Hos on to} l-o 7 em cle a { Forecine ob } ‘ 
viding hev < ll t they fe | ire Sho ay ippropl t10 
Ir. Barnes. That is right 
Che CHairnman. I mean the investigative job 


1 


Mr. Barnes. You understand the investigative jobs we have fr 


quel thy take months to do, and sometimes one part cular job, fe 
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example, will require an FBI agent to spend 10 months on a particu- 
estigation, or maybe a half dozen of them. 
| e ¢ @in Mm nd where there are 6 FBI agents working through 
out ear on 1 inve timation. 
N you cannot go to another branch of the Government and say. 


“Outside of your budget, will you do a job like that for us?” At least, 
you Cannot, with much success, and I have not had the etfrontery to 
vest it to Chairman How rey. 
[ will say, very frankly, with the reputation it has, usually it gets 
e iIntormation to a surprising extent. 
Mr. Burns. Another recommendation which the committee makes 
to amend section 4 of the Clayton Act to give the United States 
Government the richt to sue for single damages stemming from anti 
trust violations. Will you tell us the reasons for that recommenda 
tion ¢ 

Mr. Barnes. Well, it is a historical reason based upon a Supreme 
Court ruling, as Ll understand it, that when the act uses the words “a 
perso! .’ who is entitled to sue, the Supreme Court has held that the 
United States was not a person within the meaning of that act, and 
hence the United States in its proprietary capacity, for example, when 


t | 


| es the railroads to ship, when it buys eoods, cannot get the ad 
tage of the antitrust laws, because it does not have a right to sue. 
Wethu that) a thing that should be taken care of. 
Phe Cramman. It is not a legal entity. 
Mr. Barnes. It is not a person according to the Supreme Court. 


Senator Kerauver. Judge Barnes, may I ask a question in that con- 


necti 4 Judge 83 ivnes, the bill sponsored by Congressman ( eller TO 


remedy that. to vive the United States the reht to sue for damages, 
has passed the House of Representatives, has it not 4 
Mr. Barnes. I believe it has; yes, sir. That is on page 385. 
Senator Kerauver. Was that bill reeommended by the Department 


of Justice 2 


Mr. Barnes. The bill itself received our approval; yes. You are 
not talking about the committee, sir: you are asking me about the De 
partme f Justice. The Department of Justice did approve it. 

Senator Kerauver. I mean the Department of Justice recommended 
the Celler bill? 

Mr. Barnes. That is correct: yes. You have rot the unchecked 
draft, Senator, I am sorry to say. You have the unchecked draft 


ot contain the dissents that later came In. 
T té IKEFAUVER. I notice this one does not contain it. 
> tor OMantonry. What is the page / 
Mr. Barnes. 585, Senator O'Mahoney. 


senator, ere 1S an analysis hat may help you some, a statement 
I made before a different committee. 

Senator WN .uver. This amends section 4+ of the Clayton Act 

Mir. Barnes. Yes 


Ne) itor _Krrauver. Is the same difhculty present in the Sherman 


ACT 
Mr. Barnes. Well, no. The Sherman Act, of course, gives the 
United States the right to sue either civilly or criminally. This is the 
United State uing in its private capacity as a businessman, that we 
are trying to give the right of action to it, not in its sovereign capacity 
enforcer of laws 





eShel } Lect VI re the | té stutes wo iW tO ( 
V. eit ther i (x ment for t Le CLT ae 
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Senator Keravuver. Well, there are some places where 1 


\ States Government sells @asoline, sells supplies. sells many ) 
It o rred to me t! naer the Sherman Act t ere ] c be 

1e tions where the United States would want to sue for damag 

a | ite nature, nol ist in a soverelon r oht. 

eC Mr. Br KS, | iat 1S just Vi hat CHS would provide. 

d Senator Kreravver. Judge Barnes just said that | not any 


n to the Sherman Act. 
Mr. Burns. Senator, I think this may explain it: The S 
Act contains a provision for any person to sue for private da 


When Congress enacted the Clayton Act. it provided again that 


vate parties could sue for damages for violation of the a { 
ft] V ¢ yw their damages and in effect supers es 
na section so that all of these acts, the Sherman Act, the Cla 
Act, the Robinson-Patman Act, and many others constituting 
ntitrust laws ind the rignt to sue for damages. ne to e ¢ 
tained in the Clayton Act 
Senator Keravuver. The Sherman Act provides fo1 
t lamagces 
Mr. Burns. That is the Sherman Act 
’ \i Barnes. But the rig olvel { ( vt \ | 
\ \ I did not vet vour connection 
Senator Kerauver. Does it give G ent 
triple damages ? 
Mr. Barnes. Single damages, unlike the ordinary litigant 
Senator O’Manonery. Do you not think it would be a pretty good 
ction to the Treasury of the United State f { 
ou suggest here ere pecia ly directed I eS] LO 
( tiated contract wl t} I made bv the 1) ! Ot 1) 
TO! ( pure] Se oT the] wel ils tl ire ( | ror deter ¢ 
Mir. Barnes. I would t c tha vould ! ee ir. but J 
ce ( iow whether it should b expr \ rected pr 
f eagislation myself 
s 1 (MAHON) Well. vou will reea ‘ t ( 
eca olved in the Sees World War ancl it me nece 
miplennr oO] t never be re had be Ci 
( ( only ft Ol be ) {t many o er | Oo new 1 ) 
tracts had to be made because the manufacture emselves ) 
basis upon which to base a competitive price 


Mir. Barnes. Yes, sir. 
Senator O’ManongEy. Well. the result has been that we have drifted, 


1 ] 
to a large degree even, to negotiated contracts stead Of ompe tive 
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ad (congress is even now considering the reenactment of 


the Renew tiation Act. 


It would be much more effective, would it not, in your opinion, if 
th recommendation of your committee were to be broadened so that 
t would clearly and specifically refer to such contracts ? 

Mr. Barnes. I think that the language is broad enough to cover it 

- or O’Manonery. Has the language been suggested 2 

Mr. Bicexs. There is already a bill introduced. 

Mir. Barnes. I believe there has been a bill introduced in Congress, 

Cd lat rTuage suggested “any person who shall be injured 

or pre perty.” The exact form of the bill has not been 

ogested, . 

Senator OManonry. Well, your desire is to have the person include 
he | ted States Governme t¢ 

Mi Barnes. That ; right: but with a right for single damages 

em | tL] rl 

Si rO’Manonry. Why do you wish to eliminate treble damages? 

Mr. BARNES From a practical standpoint it ee be extremely 
lifhi It 1 ret: Se ‘ondly, the purpose of your trel le damage is to en- 
ourage your private en forcement of the : antitrust laws. That is not 

this ease because the Government theoretically enforces 
t anyway. : 

Senator O’Manonry. Well, there is a recommendation anyway in 

5 cl iment against treble damages, is there not 4 

Mr. Barnes. Against mandatory treble damages 

Senator O’Manoney. Yes. 

Mr. Barnes. There is a recommendation that it be made discre- 
tionary. 

Senator O’Manonry. Well, when you extend the discretion of that 
kind, it ilmost an invitation to go to the minimum when one 

ders the great economic power of the corporations against which 
eh ses ire brought. 

Tl ll man, Judge I think you will a oree with this—the 
ndividual, t he person, and the small corpor: ition which is Injured by 

rge corporation is at a great disadvantage in defending his rights 

t courts because he is not financially capable of carrying the 
ase to the Supreme Court of the United States. We constantly hear 
of viduals who say, “I cannot afford to follow it through the 
courts. I have got to throw up my hands.” 

Do you not think that the mandatory treble damages is likely to 
be much more effective as a deterrent than discretionary single 
dam es ¢ 

Mr. Barnes. Are you asking for the committee’s report or for my 
personal view 4 

Senator O’Manonry. Your personal view. We have got the com- 
mittee’s report before us, and we have been studying it. You are 
the head of the Antitrust Division. 

Mr. Barnes. Yes, I will be very frank with you. I have not made 
up my mind as to what recommendation I will make to the Attorney 
General on that score. It is a very close question. There is a lot to 
be sa id on bot] sides. 

Perhaps by reason of the fact that I was once a judge, I think that 
ordinarily in any criminal statute the remedy for proper enforce- 





indatory acts here a cd there. 


f You can sometimes destroy the very purpose that vou are golng 
it : ; . oF ; . 
tter by taking discretion to meet the facts 1n the particulal ise 
\ ak the jude 
{ ‘ 
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deterring effect of private suits. They pointed out that the 
I 


malefactor, the one who does not unwittingly violate the ant 


laws, cal not exp ct the benefit of such discret Ol), f we have Ii 
1 4 . 1. ¢ 

ives ¢ and he UNWIN violator eeKing To orm tt int 

| WS, b it nevert eles caugne in a \ olat on. she ild neverthnele 


ive the benefit of actual d images, plus attorney's fees, plus co 

Senator O'Matnionry. Do not point at me; I am not practicing a 
ore. | Laughter. | 
Mr. Barnes. Excuse me, Senator; I did not mean to 

~ but IT want to emphasize the fact that attorney's fees wer 
owed In that case whi 1» contrary to Ke) M1ISh law - oe rather unusual 

this country. , 

Senator O°'Manoney. That is right. 

\ir. Barnes. Then they also point out that. in their opinion, 
ncentive to private suits Ww ill not be curtailed. 

Now, that is the poimny|l that bothered me, frat kly, because I wanted 

o a little further into the effect on antitrust enforcement of re- 
Ving the present mandatory treble damage requirement. 
The inducement of mandatory treble damages is no longer neces 
ry to encourage suits DY injured persons, says the committee in its 
report. The development of both the procedural and substantive law, 
irgely favorable to the plaintiff, plus the award of attorney’s fees, 
offers suflicient incentive to private antitrust actions. 

Now, that is a question that can be argued both v LYS, and it is a 
very difficult question. 

One corporation today is defending as a result of a suecessful Gov- 
ernment prosecution, some $400 million in private treble-damage suits. 
In their opinion, this isa pel fect example of the strike suits that you 
had reference to. In fact, in that particular industry, one firm of at 
tormeys, | am told. had mimeographed complain ts and h id I ere ly ll 
serted the amount, the names, and there was not very much leeway as 
to the amount of damages. They would sue for many millio 
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to say that I agree fully with the sentiment 
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ot know that, Senator | m sorry to say 


thie Cal Chia ; 
| it State ind municipalities Cr sue Tor mor 
do you not think that that is a prett na 
ng the Federal Government also to collect mor 
/ 
1 IT think it questio iS to what theory vo 
l 
ther the rig t of private treble-damage actio 


forcement that it needs not only the State and 


the Federal Government’s right: it 1s at irguable 


rng hairman. I am sorrv that I could not be her 
re session as I had to eet to the White House at 
l then to Foreion Relations, but I shall read th 


th profit and interest. 


l 


estion that goes back to a previo matter that 
light, Judge Barnes, of the recent events invol 

soclat on of Advertising Agence and American 
ers Association, do vou still approve of prefiling 


nendec| 11) 1e comniittee report 


answer 18 a somewhat disappointed Yes. In 


r ; 
ot think, because a procedure breaks down in one 


You mean “disappointed” means a_ hesitating 





( ‘ i ( e( 
2. anil att eianae a aa cmantiok wenn or, | 
( ! eport tT! t ! woout io pel eo ( ‘ ) | } é 
( { re ire on ri nare sus rT TX ) 
+ + | oe 
Lif it ll Le BS wa pel e] ot the ( l = VV ( ‘ 
it tvpe oT negotl tion. I t KX t ive a O | t rt { ‘ 

: } 1 
\Ve j we] r I 1 » ( j (| t é 

! e ¢ ! eV OT ( = wit } \ oO 

’ 

xpavel saving to the gant, and, at the same time onip 
! ( { | i { r’é } ( ( 

] v 
rit \ wort! wh t 

\ ? 7 

Sey or OY MaAt j { ‘ ) ’ | 


Mr. Barnes. Could 1 mv statement / 


i c ( ( | stat ent I ] 
4’s as well as the American Ne per Publishers Associati 
i eC ie (ro OMA o's i id} | or it YD} 
CO Oo] a (it t ree trie r ( Huy | tt i 
. 4 eed to 1 i 
\ i e) tor ele oth el 1 cle Ot ropose Te l \ ‘ 1) 
oF re { the publ press Our prized clit O] ed 
riai bars Vp f or Tro \ f ly comment o1 T f I C 
I ( ( } th lic l iy OLvlity ere equires some e@eXp 1 mot ( 
( tic the (yre uote nl i the e 1) ( ilire ( 
! iow thea O} lleged to be lleoal 
| { tory ped | 1 fetter to me or more ccuratle to Thre \ 
orney General, date davs after I took office on May 95 
etter o1 compla nt came trom a advertising ivent clain na ii L¢ 
I 
he jured by a¢ of the proposed defendants He charged that 


he had previously been given the runaround by the Departme 


Ol Ju rice, \Iy Investigatiol rarst Cd “4 losed that i proposed oTa 
ry iInvestigatiol to t ect, recomn ended by l field oth e 


Do le had heen denied by \\ ishington, 


\fter some 3 months of careful consideration, in September 1953, I 
ordered reopel hg if the preliminary invest Yatiol closed in 1951, \ 
first step, we searched the records of four associations of newspapel 
ma magazil e publishers, as well as the 4 A’s. This survey soon re 
vealed the existence, as our complaint In substance alleges, of a ver) 


table private government known as “the recognition systen ine L’} 

system fixed conditions for newcomers’ entry into the advertising 
agency busines : fixed rates which those ad agencies already n bus 
ness might charge; and a fixed sanctuary from competition for ad 
agencies by in effect barring advertisers from dealing directly with 


newspapers and magazines. As a result, the Government feels two 
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, . ‘ : ; ; 
es Of | Wie} were injured ad agencies Whose entry into 





mpeded and advertisers who were prevented from 
cut r SH ost f they so desired, by placing advertising directly 
! ma Gazihes., Asa result, national advert ers were 
nedia the full ad rate, including payment for ad 
« er) es they cid not want. and never received. 
1930, the FTC dismissed a omplaint Involving many of the 
les No opinion of any kind accompa ied this dismissal. 
I a nior ed that the sole cround for this dismissal was the legal 
[ re Was want of mterstate commerce, 
| l some 25 years ago, however, was under the narr 


T¢ ~ , »(seTnItion en bodied in thre Federal 1) idle (‘om 


! n Act, t the broader standards of the Sherman Act, unde 
] ’ 4 } 
ceed. Furthermore, subsequent to 1930, the Su 
1 1 ' 1 4 y 
} ( \ ( l vy held that, under the Sherman Act, local 
advertisements transmitted * in interstate 
ul epar pat f the flow of interstate Commerce 
{ hy) 
i tant “recognition system, it seems ciear, rests on the 
. y ® . 1 . . 
ore antitrust violations of price fixing of ad agencies 
Com O} nd group boycott ot honrecognizea agencies. hese 
1 ( | Ssuprel Court has repeated]y declared illegal pel se. 
. 4 ‘ ?* 4 r 
\ e rece rey Ol e Attorney General's National Committee Lo 
Study the Antitrust Laws put it 
( n f of conduet, such as agreements among competitors to fix market 
t are “conclusively presumed to be illegal by reason 
eir their necessary effect” so that they can quickly and positively 
t of the Sherman Act 


‘aced with this situation, I ordered a complaint prepared. That 
ompla rges, first, that 4_A’s and the five defendant media as 


Clatiol 0 piread with each other. Second. it charges a separate 


st) 


een each association and its members. 


\t the heart of the offenses alleged is the “recognition system.” 


| der ft tem, hewsp iper and magazine associations “recoonize”’ 
tnose advertisine agencies which are entitled to receive agency com 
} ( | i credit. |: ul I'¢ by an acd agency to secure recognition 
I the defendant media associations constitutes a severe 
( f Ve mMaicap. lirst. i ‘“nonrecognized” agency is denied ad 


sions and eredit. Second, perhaps equally Mipor 
zect”” status is pro laimed among national adver 
This Imputes to the “nonrecognized” agency al 
stability and business Incompetence. 


| ls” for ageney recognition adopted by each of the de 


ie Lill ( tL associations, our complaint alleges, are practically 


aent I ( ly, these “standards” require that an ad agency seek 
ng recognition must represent and assure In writing, among other 
Chines, ) if functions as an independent contractor, not a house 


imency controiled by or affiliated with an advertiser, or an owner of a 
printing or engra‘ ing est iblishment. and (/) that it retains all agency 
commissions | does not discount to its clients any part thereof. 
Age Cy COMMISSIONS, it should be said, are paid by media in the 
form of a disco [ allowed to ad agencies on gross rates. All de 


fendal media a oclations. our complaint charges, have acreed to 
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undardize their 15 percent commission for advertising agents. 1] 


ly way, therefore, that an advertising agency could cut rates to 
advertiser s throug] a “rebate.” Thus media ass ithe os 
ents barring rebates result in price fixing. 
In addition, all defendant media associations, the Gov nN 
wees, insisted that each “rec onized” ad agency agrees to ab 
t A’s “Standard Conditions Governing Advertising Conti 
Orders” and to use the 4 A’s standard contract and order forms. The 
ssentials of the media associations’ standards for ageneyv recogniti 
re pre ad by e4A Fou 5 1, O1 mpla a 
to f | agencies icla rst, from } competith 
elves an cond, Trom competition in adv { ne sery I 
iti ivertisers W W to ae chin VW t 
| | ] pul cy | ( l complaint eves the | A’s l l 
ers acreed to ret { r full comn O na rt re 


e) Vy comn } if lo percent ind to refi I from ) peting 
ech other for new busine ) ibmitting speculative material 
\fter tl complaint drafted and approved by the Attorney 
il, the Department notified t ANPA and the 4 A’s t the 
Government cont lated suit against them and others. This wa 
( ? r( i! isunl procedures, after l Spe fi req ue 
ide bv these two ass tio ring the investigation that we do 
ry thei I 1] O I sponse, several officia ( ANPA 
ought, and had, a meeting with us. Further, I explained that wl 
ttlement could be fairly negotiated, the ANPA, like any other 
t | defer lant must onsent te mve 1ts settlement elnbodled i 
‘ t orde1 a court aecre 
For my belief ll groups—no matter what their power— 
he if ] he ; ANPA offic ils reque | evel \ 
} ler tl riitte i ed u we would have thei Wel 
Che next I heard fre nsel fe rth) propose | defendant via 
e public press. There statements by counsel for ANPA well a 
t A’s proclaimed each association was free fro v taint of viol 
ind ittack 1 the ¢ ve} t’c proposed co 1) net. | LG 


} sulli e languag I 2 ‘ 
e \ 0 ite rr 
wo? ; t ) g ec 1 I er ( Te It 
fo. 0 I ! 
i¢ ( el t i = Lire | ¢ eC] ( 
‘ ) sts 26 U. S. 1, 2 
tateme \ tC Se is clear t rie ike pl ‘ 
’ ] 1}? 
rotiation 1 oO bie. nd | id add. perhaps | Wn a 
trong there, perhay ot impossible, but almost so. 
= iter he tt Ol lM mav re | trie \tt (x 
1 rust 1) oO} oO } 4) ert ! 
} a) ‘ oO erotinte vn Tiel net 
oF ' } , 
lit. line procedure iimed to east ( ] eo 
’ ’ 4 } 
nat nt b ) t position of either part | f cy7 





public announcement. ‘This aim, of course, counsels’ public state 


ents have defeated. 








bo 


*>é 
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I} ht add there, Senator O'Mahoney, that as you know when I 
is on the bench, I used to use an instruction that | thought was ex- 
tremely \ ible with juries, and that was, just before they went out 
0 tution them that it was rarely productive ot cood for any 
Of thell Imber to violently take a position as SOON as they went 
tO a COUrTYe’ befor they had heard what the others had to say, 
ithat interfered WV th the due proces of law and prevented the pos 
iit OT Col ¢ to an agreement, because once h: Wing taken a po 
pul vy, even though you are convinced it is wrong, it takes a 
, to retreat fro 
sé { Winey. You think the Senator does that ? 
\i Barnes. No: L do not think he cloes that. | m sure he does 
Senator Winey. He addressed you, sir. 
Senator O’Manionry. The judge addressed me. I think, because he 
! it L approved that sort of instruction. I think it was one of 
the great cer ! s experience and his career that made me highly 
| ad whe Tie vas made the head of the Antitrust Div sion, and I 
t to { ; Judge Barnes. before you reciprocate, perhaps 
ohte 
Senator Winery. That might be a good instruction to the Senators 
( the floor, too, don’t vou think so? 
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Mr. Barnes. I stand mute. 


Senator O’MAHONEY. Judge, I was about to say this: You charac- 


terize this, if I remember correctly, as private government of inter- 
tate commerce, this alleged combination of advertising agencies. 

That our trouble today, as I see it. Today in the economic field, 
1 the field of antitrust legislation, private hands have taken over and 
seek TO 1 Intaln private economic vrovernment in the United States 
to the disady intage of the States, to the disadvantage of local commu- 
nities, to the disadvantage of competitive enterprise, and I feel that 
v7 should he complimented, highly complimented, for having refused 
to pursue any further negotiations with this group when they refuse to 
ivree To oO! nt decree. 


se 
Of course, I have my doubts about consent decrees, because I think 
C 1s pretty difficult to know, to vovern the nature of the conferences 
hich take place before a complaint is written. 
Che great advantage of our judicial system and of the legislative 
system as we have known it in this country, is that both are supposed 
to be conducted in publie. The courts are open for the public to see: 


the Congress is open for the public to see. 
But we have gradually drifted into a system whereby rules and 
regulations which have the force and effect of law are being drawn 


in private where the public cannot know how its interests are being 
affected, and I have had the fee ling, sir, that to establish—and you 
are not the author of the consent decree system but to establish a pro- 
gram by which alleged violators can sit down with the prosecuting of- 
ficer and cooperate in the drafting of a complaint to w as h he is will- 
ing to sign a consent order is extremely doubtful in value. 

Mr. Barnes. Well, I would be glad to go into that, Senator. 

May I point this out. that the alleged violator does not have anything 
to do with drafting the form of the complait it which, in each case, 
is ultimately filed as a matter of record. There are no negotiations 
that result in any decrees that do not become matters of record. 
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Senator Winey. Let us look at it now. 


Mr. Hanpuer. Certainly you may look at it. That is the only copy 
[have. It isa marked copy. 


Mr. Burns. What year did you prepare this TNEC monograph ? 
Mir. HHanpuer. I commenced working on this in the fall of 1937. 1 
lhe committee will reeall that at that time President Roosevelt sum r 


moned a special session of the Congress to consider 4 items of legis- 
ation, 1 of which was revision of the antitrust laws and I was re- 
quested to advise the administration and the then Assistant Attorney 

General Jackson on the preparation of such a program. As a result 

of these studies which ran over a period of years, I prepared for the \ 
lreasury Department this monograph which was published as No. 

38 of the TNEC monographs. 

Senator Winery. That was not one I got hold of. I would love to 
have it because I had a lot of monographs furnished by very dis- 
tinguished lawyers that I use. A lot of them became best sellers. 
Some sold as high as 35,000 copies. 

Mr. Hanpter. I thought, if the committee please, that it might be 
helpful in your evaluation of the report of the Attorney General's 
National Committee To Study the Antitrust Laws, if I were briefly 
to contrast the conditions which prevailed in the forties when | 


made this study and the conditions which confronted our committee 
here in the fifties. I think that contrast might aid you in appraising 
+] 


onificance of the suggestions, conclusions, and recommendations 
he present committee has made to the Attorney General. 

The CHairmMan. Isn’t it a fact that during the thirties and forties 
tremendous reserves were built up by various groups which will, if 
not controlled, not only contribute to, but actually permit complete 
nonopolization if we don’t watch it. 

Mr. Hanpter. I don’t agree with that, with great deference. Mr. 
Senator. . 

T 


he CuatrMan. I am thinking of all the tax-free plants that were 
t. I say tax-free because we gave them rapid amortization and 
ier benefits. Isn’t that a natural contributor to monopoly. 

Mr. Hanpier. That is water over the dam. 

The CHatrrMaANn. I am not talking about water over the dam. I 
um asking you your opinion. 

Mr. Hanpier. My opinion is based upon my reading. T have never 
made any independent factual investigation. But I believe the com 
mittee at some point will eall upon Dr. Adelman, who was a member 


t} 
OT 


of our committee. He has studied all the data on the concentration 
of economic power in the United States, and I think vou will find 
that he has a refreshing point of view on the subject and is very well 
informed. I believe that there is a good deal of misinformation con 

rning the present extent of concentrated power in the United States. 
That is not to deny that there is bigness, that there is a great deal of 
power, but the trend, I think, has been incorrectly reported. 

I don’t have those facts, and I prefer to testify about the things 
about which I know something. 


Senator Witry. Do you have Adelman on the list? 
Mr. Burns. In the future, yes. 
Senator Wirey. O. K. 
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The CHairMAN. Mr. Burns has practically everybody on the 


i witnesses W th d ther ne views on economic problems. le i 
ved a creat ) her of the sniek ths hatte : 
ewed a great number of them and has their views in writing. 


The statement of the witness is re 
nk which calls for real concerted effort to get at 


il facts because there is so much prejudice and loose talk on pretty 


Senator Wioubry rally challeng 


nd is one I th 
nearly every s ibje t. If you have someone who has the facts of | fe, 
that is what we want. 

Mr. Hanprtrr. Precisely. 

The Cuamman. May I say this one point? Have you ever read Di 
Webb’s book. United We Stand 4 

Mr. Hanpier. No; I have not. 

The CHarrmMan. Might I suggest that you read it? 


Mir. Hanpier. I will be delighted to. 
The (“HAIRM AN. In tl ut book he shows that ) States derive ther 


neome largely from the rest of the 48 States. That thinking has 


stirred up a lot of opposition. If vou happen to be 1 of the rest of 
the 48, might I sav, Senator Wiley, there is a lot of opposition to t 
tuatiol 


I would like to talk to vou after vou read the book. It was writte) 


Dr. Webb. ot the | ! versity of Texas. (ret the last edit on. It 





bout thre ifth editi how, Ife bi ngs it up to date about ¢ 
ea 7 
‘Senator W LEY. I don’t know anything about that book. But | 
ow that some of the States that have produced and are pro 
ao ealth make : ereat conti bution to States that do not have t 
vit J I li hen you look at w it e re I 
ippropriating in the western arid regions. Let’s go ahead 
quury. 
Mr. Hanpuer. | is going to contrast the condit s controt 
e country 15 years ago with those that confront us today. 
At the time I made the investigation for the TNEC I found that 
re was considerable doubt during those depression yeat n t 
rties on the part of many students of the eco \ 
policies underlying the antitrust laws were fundamentally s 7 
There ere those who que stioned whether the antitrust laws ere 
forceable. There was a widespread belief that antitrust had sig 
lly failed. I found numerous inadequacies in the antitrust law 
[ rst and foren st. there were the iInadequa es Ol the levy is el 
th C‘ongress al d as interpreted by the United States S Ipreni 
( 4 rt in eurbing mergers and industrial concentrations 


The CHamman. Let me ask you one question at that 
vou think the intent and purpose back of it was good? ‘The questio 
= the in ple mentation. 

Mr. Hanprer. Precisely, and I would lke to develop t] 

The CHatrmMan. That is the point. I think the purpose of the 
iws was excellent, but the implementation was sometimes poor. 


t 


¢ 


Mr. Hanpuer. I want to emphasize that thought and go into the 


ent! theme of my testimony. The United States Supreme Court 
1927 in the International Harvester case upheld as consonant wit! 
the requirement of the Sherman Antitrust Act a corporate combina 


tion controlling 64 percent of the produ tion of agricultural n ple 


] 
| 
i 
‘ 


nts. 


i 
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The deficiencies of section 7 of the Clayton Act enacted by the Con- 
e 1914 are well known to this committee, which has held many 
ngs on the matter over the years and need not be repeated. 

put those were inadequacies with respect to the processes of merger, 


t artening Interpretation of the statute by the Supreme Court, 
equacies O1 the supplementary legislation enacted by the 
( 1" 
| n I found that there was a dangerous breadth to the rule of 
( is developed by Chief Justice Hughes and Justice Brandeis 
required a factual showing of illegality in every case and which 
tendency of making each case a law unto itself, vastly In- 
ficulties of enforcing the antitrust laws. 
The Cu wAN. At this point, that in itself put a problem on the 
\ I) of the Justice Department and the FTC of trying 
to outeu the courts: that not right ? . 


Mir. Hanpuer. | don't think I would put it exactly that Way, but 


the amplitude of the rule of reason required both the Government 
as part of the prosecution ind the defendant in the course of its de 
fense to go into the sort of evidence which Justice Brandeis outlined 
is being rel t in antitrust litigation in the well-known Chicago 
Board of Trade case, where he did sav: 
ether or not a contract or combination wa In restraint 
} ( consid ¢ i Dec rt ‘ 
| idit be d aft ‘ ‘ , 
f the restraint, and its ¢ ( vet I The his 
¢ tl PY‘ ellieyv ec eX the ‘ Oo lo} I i¢ 
1) T ( ~f i ' 


When you consider these as relevant facts nd | am not quarre! 
{ : [ cle on or the view of Just Brande I am her 
tol it t point to review the history of antitrust 
( ( [ the past 6 ve urs when ou | Ve Y | we that 
lof data relevant, vou are going to | e bie’ case mad 
re oO to start off by being gargantuan. Thev 1 ire Going 
tO Hecorye los ul wna then they will become Sul} reol =] and vou 
uch as the Investment Bankers case, which wa 
thie ur the active trial process for several years. 
cloes t fa litate enforcet lent 
[ would like to proceed, if I may, and then tie all these loose ends 
be z I ‘ 
The (1 x. You will probably agree with me that when a gov 
e) nent oT to matters like territorial division, price fixing, and 
compiete ! oly in certain fields, its economy is threatened. 
\] I] I] Pr sely , 
| e CH RALAN ‘| big litte rence bet ween iB and the countrie 
That ado { tne fact that we have endeavor: d TO the best of oul 


ability to keep up competitive industry: isn’t that right ? 

Mr. Hanpuer. Entirely right. And I have as part of my testimo1 Vv 
A omment I want to make about the international aspects of re 
traints of trade. 1f ] may. 

The ( | IRMAN. I ¥ anted to ask that question at this one point he 
iuse I thought that it fitted. 





Mr. Hanpver. It was also thought at that time that the do 
f conspiracy as then applied in the antitrust field imposed a 
irden on the Government in proving a conspiracy, a conspi 
iwreement. 


\s the present report points out, during the Sherman Act's rst 


00 years, Which brings you to the year 1940, private antitrust p { 
icceeded in only 13 0 t of 175 tions brought It was believe t 
Lhe thirties and in the fi rties that there were serious pre ec 
stactes to the successtul use Tt the treble adam ot proceaurt 
Ir I Lily we Tou cl l it the vigor and effect vene of : tit} 
cement were Impeded | meager appropriations and lac OL ¢ 
reing manpower. 
[he statistics are illuminat he. Krom LS! Oo 1lYdYZ. a period iy 


rs, OSo antitrust proceed nes had been instituted. By Mat 
vt, a period of approx mateiv 10 vears therentter. another oo 


re instituted. So that during that decade vou had an average of 
ose to 40 cases a Ve ir filed as col trasted with the iverage of LO case 
ear during the preceding 42 years. 

By the end of 1948, a total of 970 cases had been comme 

if the end of 1954, 1.212. 

| ve cleseribe these OTim and a mal conditions as they pres 

en ves to the TNEC in 1940, conditions prevailing in the t 


The CHairman. That was during the period in w 1 adeq 


propriations were given to thi Antitrust ID 

Mir. Hanpter. That is exactly so. 

The conclusions that are reached in the report of committe 
iould pe appra seq hn the lhoht ot the eondit Ol Ol fro o 

nn fee here and now I9oo and t bv the maditions which pre 


led prior to 1940. 
unt ell pha ze that po t too stro ol 
» itol WILEY. Phat = the wv iy we s doula pp e everyl 


t 10% 

Mir. HANDLER. Unfortunatelv. Mr. Senator. t report iS pot be 
pps ( In teri ot t ( { l Col front oO l ree } 
| ’ ] | ? y » = 1 Tay . ’ tT ? t}yeyt 
De apprarsed DY some people In terms of cC¢ LITO bell 

| ‘ I 
Y since been corrected, 
here is i tendency among thr (merican people I trust vou w 
] , ’ > ] a ; ] } } ] 
regard me as being patronizing—as slaying a dead horse and 
i @ 1 ia y 
ymmittee need not waste 1tS time on Slaying a de cd horse, 
i" } ] A Bite ? 
here are plenty ol ve horses for this committee to deal wit! 
vould like in this testimony to indicate what are the live, pulsating 
tal isnes of the LYvoVUs and not the antitru ue of a dead 
forgotten era. 
. 1 fo , 1 c . 
During this period of intensified enforcement with numerous r‘¢ 
} } } 1 ] } } } 
tionary and landmark aecisions bering handed Gown vy tiie [ 


~ OT) - t ( 
( Senin l 
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States Supreme Court—and it has been my pleasant duty for the 
past man ears to present an annual review of these decisions before 
the Association of the Bar of the City of New York—antitrust doc- 
{ t ive been substantially transformed and I would like now to 
reviev by vay of contrast the conditions with which this committee 


ippointed by the Attorney General had to deal. 

Phe Coamman. Could I ask you a question at that point? 

Isn't it a fact that in 1942, the antitrust division found itself 

2 situation in rubber patents that it could not shake them loose 

and they had to go to a committee of the United States Senate to 
expose that situation because they had been hanging in the courts 
for about 4 years? They could not get action by the court. I don’t 
know whether you remember that or not. Those were the famous 
Standard Oil cases. 

Mr. Hanpter. I remember reading it in the newspaper. I am not 
familiar with the facts. 

The Cramman. As a result of the hearings in the United States 


Senate, the necessary patents were released for licensing and things 


1 


of that kind which varrepoemas developed into rubber patents and 


explosive patents’ So it was not just a question of the Antitrust Di- 

sion beenuse the scious Division brought its problem to the United 
States Senate at that time, because they could not get decisions out 
of the courts The point l am getting at is that at that time _ 
antitrust division could not get decisions out of the courts. for rs 
were being de ose They fin: lly b rough t their prob lem to the Unite = 


States Senate and after a public hearing up here with the ne wspape rs 


present, the nece secs licenses were issued and various other things 
were done that straightened out the war picture. 

Do you realize that ? 

Mr. Hanpuer. I certainly do. 

The Cuairman. If not. I will give you a copy of the hearing. 

Hanpier. Can we make a trade? I will give my monograph 

to you in exchange for a record of the hearings. 

Phe CnatrmMan. I will loan it to you. I ean’t give it to you. T ean’ 


ad a copy any place else. The point I am vetting at is this: The 
question there raised was the fact of inadequacy of law. That only 
public opll on could heal. Anda committee of the Senate crystallized 


opinion to such an extent that without the decision of a court, 
the company involved proceeded to release the necessary licenses on 


their patent ind vari ious other things so we could go ahead. 

I wond aa what solution you had for that. 

Mr. Tfanpirr. My feeling, which I earnestly hold, is that suecess 
in the administration and enforcement of the antitrust laws requires 
a concert of effort on the part of the legislative as well as the executive 
branch of the Government and, of course, the judiciary plays an in 


1 


trumental role in construing the legislation enacted by Congress. If 
I may be permitted to, before IT conclude my testimony, I would like 
to suggest certain things that I think this committee could usefully 
undertake in an effort to facilitate the successful administration of the 


antitrust laws. 
Senator Winey. Give us an exhibit. briefly, 1, 2, 3, of those acts 


es have gone out of existence, that are not material and the facts 
hat have ¢ ome into existence that are material. Then we have a bird’s 


eve view orf it. 
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Mr. Hanpier. I would like to dothat. I pointed out the ina 


of the law concerning Industrial mergers. 
In 1940, et nacted an amendment to section 7 so ft e 
ive a new piece o ss idadaillen dealing with that subject. The cde 
ency of old section ¢ has | een col rected. 
Secondly, although from the earliest days of judicial construct 


f the antitrust laws, there was inthe law a concept oO} per se lleoatit 
that doctrines crystallized during this period in a series of mportant 
lecisions of the Supreme Court, and the area of the rule of reaso1 
been narrowed. 

by le there has not been an Vy repu liation on the part of the Court 
of » Hughes and Brandeis co) ception of a factual showing of 
aa tv in each ease, such a factual showing Is not necessary whet 
there is a restraint which unduly limits competitive opportunities 
ind, therefore, is unreasonable as a matter of law. 

\s contr asted with the meager ap propriations during the twenties 
nd the thirties, there has been a vast increase of appropriate 


vast increase in the size of the = titrust Division, and as I pointed out 
by the statistics, a large incre: in the number of proceedings inst 
ited. 
| -61-man committee, representing a cross section of Fall shades of 
pinion on this — was unanimous in its endorsement of 
ust. None of the doubts wv one were ventilated 1¢ LIVI ere 
en artic Heke nh any of « ] neetings. 


No one at any time ever aman anything other than vigo 
and effective enforcement of the antitrust laws. 

I never heard one S\ lable from any member ot this committee ay 
rted by the \ttorney General, despite the fact that we had all 


] 


hades of opinion represented upon it, that did not sincerely and eat 

nestlv subseribe to the underlyi or philosophy of the antitrust laws. 
The CHatrrmMan. Isn't ita fact that no matter how wood and effective 
iW . unless the €C ongress Gives them monev to enforce It. I 5 


netlective ¢ 

Mr. Hanpuer. I would go further, Mr. Senator. If a law is i 
effective in its dr: sitenanasieen and you give adequate appropriations 
ind you have inspired leadership in the Antitrust Division as you now 
lave, you will have effective enforcement. 

Manpower is more important than laws. 

The ( CratrMan. I know. But if they have no mon 
l nadequate money 

tr. HANDLER. They can’t do a thing. 
The CHarrMan. So that you can nullify the best law in the 
inadequate appropriations. 
Mr. Hanpter. I conducted at Columbia University in 1932 tl 
first symposium on the antitrust laws that had been held ww tha 
time. Many people thought that the antitrust laws were like pr 


ibition, the purposes might be salutary, the intentions of the frame 


{ 


yY TO work VW 


night be beneficent, but the goals were unattainable. I don’t belie 
that anyone, any serious student of antitrust, shares that Opinio 
not after the enforcement etforts of Thurman Arnold, Ws 
Derge, and their successors, 
We know that antitrust can be enforced if there is the will to e1 
rce it on the part of the executive branch of the Government and 


} I 1 
| ‘ 


oOney provided to supply the sinews of enforcement. 








| ( [AN he two must be present. 
\I | | two must be present in this. nr 
NEC-3s8, 1 took the position I indicated: the need for 1p 
C tions and larger staff. That isa fact that will always 
ver staif now and larger appropriations than { 
ait 
hy}? 5 Lore barnes Wwe uld Like to have a lareel sta fl and more 
B: ( do a good job with what he has It 1 ni ’ 
eel f ( io a better 1 b if he had more money and a large) \ 
l pport his request and the action of the Congress 
( ( ey for the enforcement of antitrust. 
CH ;. Hlowever, you must realize his request for mney 
f \ttorney General of the United > Ut 
\] Ha I Le} ind that 
( \ (nd n trom him through the Budget Officer, 
rung up here on recommendations 
| nember of the \ppropriatio Ci mittee, and 
! Puce 
Vir. H Ler. With these changes which occurred in the past 15 
t wo 
1 rr irious criticisms that were leveled against the anti 
1 { \ ; ms which were quite ditferent than those ] id to 
( ( ore 
Kh) m that there had been an u ie OX 
' f per se illegality. 
| ( ! ets that criticism. It points out that in the ry 
O ed the rule of reason under the Sherma \ 
O eC hat those arrancvements wh lmpos li} ( 
( mpethit ve condit VETS 1 Lt { Lit S { 
i ter { ) ends no hange mn any of the 1 e e rules 
( nd that has to do with th terpretatio 
( e t Act, not the Sherman Act its¢ 
f mmiittee ree any Tu imental alterati ithe rule 
( ent nistered by the courts, 
{ I tf must pe mensurec tel of 
I Ct objective 
\ { { ot consonant with the maintenance of effective 
market because it alters the structure of an in 
ninates competition therefrom will not be pheld. 
\ ( ( ( l oht be reaso} ible nceord no to the subject ve 
judge or under some policy not founded upon free 
( ree competition is nonetheless unreasonable under 
| 
1 | npetition sunlawful The test is wheth 
e] etitive effects of the arrangement are such as to 
eOpa ie sly impede continued competition in) the market. 
i \ ew of the rule of reason advocated at the time of | 
N E( 1 e rule of reason now in etfect under the latest de 
suprel Court and it is the rule of reason which this 
C4 eeu ( There is thus no weakening of the antitrust laws 


{ taken by the committee. 








[The committee rejects the view that in the guise of app 


ri 


ile of reason, enforcement officials or the courts 
policies at war with our antitrust goals. 


Che complaint has widely and repeatedly been mace t 


rust laws are too uncertain. ‘The committee considered that 

nd its conclusion brieflv is that in a field such as this. ’ 
culating the sprawling untidy, unpredictable masses of fact 

igen ents which c¢] iLracterizes this adynan economy Wi We l e, 
u have to make up your mind whether you want cert 

ne want adaptability. You n't ave bot 

The function of this committee was to bring as ( 

o this subject, havi ecard to the difficu 


eillation in the v ew : ot the court. 
That is all inevitable. But ek 
mV vy rigid, inflexible 1 iles hich might be cert ; \\ pore 

ive inflexible rules and the price of inflexibility some degree « 
incertainty. 

Che CHarrmMan. I know. Take the Sherman Act that 


a 


vy long agwo, 60 years ago 
Mir. HANpLER. Yes. 
he CHAIRMAN. There have arisen economic conditions whi 


ed amendment to bring them up to the present time. 
Mr. Hanpter. The committee considered this carefully 
qaoes not believe that any unendment IS necessary 1n the I 
structure of the antitrust laws. 
Phey proy de ade rate tools to do the lob. 
We do make recommendations for some legislative anges but 


i 


‘y relate in the main to the less fu dame nta ispects of thes 


} 
1 


Any charge that this committee countenances a weakening of thi 
nt tr st laws is utterly absurd, totally without foundation, and 
nly be made by those who are willing to volunteer eriticis with 
out pausing to read to find out what the committee has do 

Senator Winry (presiding). Carry on. 
Mr. Hanpter. I mentioned before that during the forties the p¢ 


1 


: : : ; 7 
tiv had begat to swll ‘in the opposite direction. 


During this period two doctrines developed which we believe ar 
nfair to defendants. Krom a personal point of view, Just as | 

corously urged in 1940 changes in the law to correct those feature 
vhich were unfair to the prosecuting officials, so too in the deliberations 
f this committee I strongly urged the correction of doctrines which 
result in unfairness to the defendants. The two I want to ment 
very briefly are the doctrines of intracorporate CONSpWacy al d col 
<clous parallelism. | 

\ weird doctrine has emerged from the cases requiring whe 
ywned subsidiaries to compete with one another or to compete 
their parent, and treating price arrangements among the members of 
a corporate family, each constituent unit of which is wholly ov L, 
ac constituting 9 price ixing violation under the intitrust law: 

I would like to tell the committee of a case that went up to ft] 
['nited States Supreme Court. Seagram has a group of Seagran 


companies, all wholly owned. There is a top company at the apex of 
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rporate pyramid. There is a company which produces Seagrai 
ju0l Phere is a company which sells Seagram liquor. Seagram 


l 


hich manufacture and sell Calvert 


up of companies Ww 
\fter OPS expired, Seagram sought to control the price at 


t esalers resold Seagram liquor, to control it in terms of 
holesalers to maintain the prior selling price and not 
ibove the ell ng. 


\ wholesaler refused to observe this policy. He wanted to charge 


t the trafhe would bear. Seagram refused to continue him as a 

O ler, right which it had under settled antitrust doctrine. 

\rl nevement the were made by Calvert to sell to this wholesaler. 
sul juently, Calvert reluctantly told the wholesaler that it had to 
fo] Si ’s price policies and could not sell to him as lone as 

ad to manta the ceiling price. Whereupon he brought | 
f I ( res 

l e of the members of the committee who expressed some 
Coubdt dbo one of our recommendations having to do with the 
( nge the law providing for mandatory treble damages are not 
| » f ( { the facts of the case of Kiefer-Stewart. 

| r brought suit against the Seagram and Calvert group 
of companies, all, as I said. wholly owned. 

‘| ( o question that 1f this enterprise operated, as does General 


Motors, 1 \ ions rather than subsidiaries, the action would have 
fall sofar as it was based not on an illegal contract but based upon 
But b here were corporations, wholly owned subsidiarie 
h provided a plurality of actors, the claim was made there was 
vy among these companies and the plaintiff recovered 1n 
ise » a million dollars in damage, after trebling, plus 
yr? fees 
nk IT could sately say that most antitrust lawyers, if consulted, 
told Seagram. that while there mieht have been some 
validity of an agreement setting a maximum above 
esa li i@ht not charge, there was no doubt, antitrust 
Seaeram could refuse to continue Kiefer-Stewart as a 
ng regard for the fact that Calvert was wholly 
| k the advice would have been that Calvert, too, could 
tructed not to sell the wholesaler. 
treble-damage action, new law was made. 
st tin t was held unlawful to enter into a contract to 
x } 1) i 
en a dictum to that effect in the Supreme Court’ 
ray Soconyvy Vacuum. 
first holding by the United States Supreme Court 
thieat e coneert between wholly owned subsidiaries would constitute 
= one who favors the recommended change in maki 
treble damages discretionary, that this is the type of case where the | 
( hould be exercised in favor of the defendant, the law 
ha r ber ear prior to its announcement by the United States 
Sunname Ci 
mittee rejects and condemns the doctrine of intracorporat 
conspira in unsound and an unfair rule of law. We subscribe 


tr e view that antitrust laws must not only permit a vigorous and 





C of the Commission anc the head of the Antitr ist 


netent to speak for the iselves “al cd the r yvyotes 
as personal votes, I think it is noteworthy that 
nt from these recommendations. 


| personally feel that if the doctrine of intracorpo 


idopted by the courts, legislative change will be nece 


L1\ enrorcement, t Ist also pern LiF ¢ 't 
s which are unfair will bring our whol t o 
} I 
ci t regard m wivocacy Of the elu it ie O1 
e or the law i LVW ( Un cy ‘a ( eve ( ( 
t1 principles 
(nother doctrine re we see ( ing rh thie tere oT rhea 
iw fair to defendants as well as to the pla nt and prose 
i the doctrine of conscious parallelis 
There wa . beliet prior to a veal ada ilf ro 1 
f bye or night be the ibstantive eq ulent of f 
V \ thre tl] t Vs condenin. 
The United State : preme ( ut held to the e ral | 
Lterpy} sce I t} l i tl | A { ios ull Tol { { - , 
tir Ve equiva nto Spirac 
| not a violation of the a rust laws in and i elf. 
It is relevant evidence which is admissible proot ot t e agret 
every conspira D1 DI Phe court ilied 
i id ot detel e The pl Diitive rores to be l rip ) 
eld tl that evid ipled with proot of a prior vio 
i] rust | hn the Tor Tad It did not il 
10 Ol verd { 
Chis committee likewise holds that uniform actio1 not 
elf a violation of the antitrust laws, that 1t is rel { 
( the value of the evidence. its probative roree, 5 TO bye { Vl 
it of all the fa tsand « reumstancees 1n er hh é 
‘Those er r'e the two pr neipal alterations ot antitrust la l 
it part wh eh has to ao with section | of the Sherman Act 
The second is renlly no alteration because t nas ( rete 
rt of the Supreme (C‘ourt as to one phase oft our rece if 
le Wn pil { Support of the Supreme ¢ ourt rt 
e others. 
Senator Wintry. Have you prepared the suggested « cr 
m of amendments ? . 
Mr. Hanpurr. No; the committee feels that amendment is 
ry 
‘feels the ease of CONSCIOUS pal lle] ] it tl iv 
eloping in the direct on which the committee dee i SOUT 
ierefore no change is indicated. In regard to intracorporate 
icv. it dor hot feel tl it th ist | ve clearly a hed ( 
pted t doctrine and it. fee that. tl] weioht of our 1 
tion noul be su ht to pe suade tl cou Oo ad 
ldition we have. eheve, the support of the Depart 
ce and the Federal Trade Commission, wh makes ne 
necessary, because to the best of my knowledge 
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[1 e can afford to wait to see what the courts do. 
QS to Winey. I thought you said the Supreme Court in the 
hoc arin ‘ id virtually decided that. 
\I LT ANDLER. The case can be explained on other grounds and so 
_ ry en case. decided in the same term of the Court. 
iad eccidianae a not fully arcued and it is considered only briefly 
ican Maciek: tn aaa ace. Sh amma Bacal opinion and IL believe 
ria si properly pr sented to the Court. the Court can 
vers and the evils implicit in this doctrine, but should the 
Conrt lhere to its present view, it is my personal conviction that 
would be called for. 
4 tor Witry. Let us take that Seagram case for a minute from 
nt of facts as you have given. 
Soy time Seagram took over Calvert. they had issued stock, 
Q im Co.. and the Calvert Co. had gone out of business, 
aa virtually a part of the parent organization 
ee eparate organization, then that doctrine would not have 
yne into} : that mgnt! 
Senator Winey. How long before was it that they took over the 
( we } 
Il am trying to get at the facts. 
Mir. H DLER. 1955, 
Senat Winey. When did this violation 


Vir [LAN LER ‘I His litigation occurred In the late forties and early 


Senator Wirtry. Was there any question of some other illegal 


Mir. Hanpuer. No. The case can be rested on the ground that the 
izreement between 1 seller and 1 buyer, controlling the buyer’s max1- 


e, hn itselt an illegal contract and restraint of trade, with 
getting into the question as to whether there was a conspiracy 
one the members of this corporate family. 

senate Witty. Did the Seagram people own a controlling stock 
ort Calvert 

\I ITANDLI rR. One hundred percent. The case cloes not deal with 
[ egallty of Seagram's acquisition of the Calvert stock. 

Si xr Winery. I understand. 

Mir. Hianpier. That was not an issue in the case, and if it was 
Ont that ownership was unlaw ful, there is a remedy under the 
i] rust Ws, separate and apart from the type ot proceeding that 
Vi ve ed. 1n the case, 


Mr. Burns. Will you continue, Professor Handler ? 

Mr. Hanpier. I wanted, if the committee please, to say a word 
ibout that part of the report which deals with the subject of mergers. 
Phe ly guide which Congress gave the courts under the Sherman 
{ a and curbing the concentration of economic power 


ere the tw concepts of monopoly and restraint of trade. 
It 9 no indication of its own views as to the point at which the 
ul e of a competing company becomes an unreasonable restaint 


of trade or a monopolization or an attempt to monopolize. 

o wonder that the courts floundered, that there were 
de fluctuations in the views of the judges, and that at one period the 
It | iden icquisitions resulting in control of Dobe percent 


it 1 ‘ ( ore, ] 
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Mr. H rDLER. I think that if vou take all the facts in the 
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neen ab le to do h: is hee nto speculate as to wh at 
riunt 110) ind how far vou want this pause “ones 

‘Ir. Senator, that my time is running short, and I know I 

tnesses following me, so with your permission, I will 

inv points that I wanted to make in dealing with this re- 

}mv recommendations as to what this committee may 

ie conduct of its investigations, because I understand 


om your counsel that my advice was sought in that regard. It 


rhipot iy for me to make any s ugvestl ions unless invited 


the committee. With ve ur permission t therefore, | 


OSE ry briefly. 
—~ r \W Ls me ask, in that © ifo1 nia case you all al out, 
e] t d 2 percent, vet they held oe it fielded cies antitrust 





Act. 





! IANDLER. Sectt Clayton 
Sent Winery. What? 
\J HLANpDLER. Sect on 3 of the Clayton Act. 
Si tor Wintry. Weren't there some other facts in the case that had 





reeord, 
lerstand the case and reduce the area of one’s quarrel with 
sion. If you take the opinion of Judge Yankewich in the 


on of the Supreme © ourt, there is a oreat deal 














Senator Winry. That is a lawyer’s ri 


ght, I presume. 
Mir. Hanprer. That is what we are cai for. Mr. Senator. 


NpLER. Standard of California dealt only with the ex- 

ve dealing arrangements made by one company. The fact is 
it 1 y other companies in that market had like arrangements 

Che result is that an vone e ntering this field found all outlets tied 

nad t oniyv way he ¢ ‘ould e ompete W ith the established « ‘ompanie S 

e to open up his own outlets, which would involve an invest- 

night preclude the rise of new competition. 
[f you consider those facts and the economic impact of the aoe 


nts under serutiny by the court, you can justify the result, but the 
tionale of the case is much broader. The trial court enunciated 
ctrine of quantitative substantiality, that is, if the volume of busi- 
tricted is substantial, then section 3 of the Clayton Act is 
nsgressed. The Supreme Court uses the metaphor of a substantial 
reclosure of competitors from any given market. And the Court 


med to feel on the basis of the percentages ] gave, without consider- 


¢ 
? 


¢ the other facts explicitly, that there was such a substantial fore- 


re 


J do mn t. object. and the committee did not object, to this theory 
substantial foreclosure if it is read to mean a substantial denial 
access to one’s market as a result of these restrictive arrangements. 

But we feel that if a large company in the appliance field, for 
ample, appoints an exclusive wholesaler, and there are dozens and 
ens of wholesalers in the field all available to competitors, there 
no reason why that arrangement should be frowned upon, no matter 
ws il the business going through this one outlet may be. 

The test is whether competitors of the seller can obtain access to 
market by utilizing unrestricted outlets. 
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Senator Witry. All right. Carry on. 

Mr. Hanpier. I would, with deference, suggest to the com 
the following agenda: 

First, I urge respectfully that you give earnest cons deration to 1 
ommittee’s recommendations for legislative changes. I have not co: 
mented upon many of them. Judge Barnes has commented only upon 
several, and all of them, I am sure, this committee will consider 


They are matters upon which reasonable men can and have differed 


\\ » have Mayo! t\ Ll | minority views In respect oT them, |! t no 
view of anyone In respect of these changes was suppressed l 


I 
lightest. and the views are all present in this report for the bet 


ommittee 
Seco) d. ] bel eve this con mittee should review each ¢ f t | 


vhich have been carefully studied by our committee to determine 
hether our conclusions are sound or unsound insofar as we do not 
recommel! | leowislat on. 
Yo mer fee] that legislation is indicated in areas where we thi k 


1 » } 


hat it is not. Here you will find an extraordinary unanimity o1 

art of the committe: , 
Dissents are always dramatic. Conflict and controversy are alwavs 

lramatie, and int terest n perso! alitie s tends to dim the ac omptlist 

ents otf ‘al large Al ds ious Group of people who de voted ; oreat 
eal of time toacarefu Soa Ly of these prob lems and who, s won SINGLY, 

‘hieved an enormous measure of unanimity. 

Ilowever, we have no pride, and I speak for myself, but I tl 


I ean speak for the me mbers of the committee—I do not believe anv 


mber of the committee has any pride of authorship, and if we 
ve taken a position that is wrong, we want our positions to be r 
ewed by this committee and by the correlative committees of the 

House, al d ‘i herever we have I rade mistakes, we woul be h Lppy to 


ee { hose mistakes rectified by this committee. 
mator W ILEY. Have you seen copies of any sueeested b 1] on the 


Mr. Hanpurr. Well, there are bills that have been pending before 
the Congress in regard to all the legislative changes. Of course, there 
ire no bills where no I aislation is recommended; and I am sure that 

ie members of our committee and the Department of Justice would 
pe very happy to assist the committee in formulating legislation deal- 

ig with these specific recommendations. 

Now, third. I think this committee should take a cood look at cur- 
ent administration an d enforcement of the antitrust laws, with em- 
phasis on the committee’s recommendations particularly for a civil 
nvestigative demand, for a change in mandatory treb le clamages to 
liscretionary, for the seit of a uniform statute of limitations 
ippl cable to civil antitrust actions (we have no statute of limitations 
today), and for the enlargement of the criminal penalty. 

I woul | urge upon the committee, fourth, that it make a most de- 
tailed examination of *he merger problem. 

First, it ought to deal with the facts concerning the current con 
entration of economic power; second, it ought to look into the 
administration of section 7, as amended. This statute was ena ted 
ilmost 5 years ago. The time has come for Congress to take a look 
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pel ¢ with che statute if put on the books at that 





























a4 change of law indicated, any clarification necessary, 

! na ition of congres onal purpose possible, any better 

tion Of t couideposts by which the executive branch of the 

( ment to be @ ided 1] its enforcement, and the courts in their 
on of the tatute, those are all things this committee 





mmittee should look into the problem of bigness 
eXIStING ce ( ration of power. 


(General’s committee makes no recommendation for 










ilterat the structure of American industry when it is not 
list It made no study of the facts concerning bignes 

It ide no onomic 1 vestig ition as to whether bigness is good 

id, whether it is consonant with the effective workings of a free 


pet \ tem. whether it jeopardizes small business, whet her it 

ore or less efficient than small business, whether its treatment of 

bor and consumers is superior or worse than that of smaller units, 

{ Is necessary in the interests of defense. whet} r big 
d ible or undesirable in the atomic age. 


\stoexisth Yr concentration ot tp yrwer, the ; antitrust laws only apply 











sche ii cane restraint of trade o r monopoly. Section 7. as amended, 

hit ne oncentratl ions. 
What the national pe liev shoul | be in respect of bigness in view - 
ite that has raged on this subject for many, many years 1s more 


propriate for a legisla tive committee having fact-finding powers 
sider than a committee set up | in the executive branch of the 
(;overnment w t } lin ited ats iff. limited funds. and no foot finding 












ents on the subject ps cro ought to be reserved 
vie efully assembled and analyzed. 















I on the committee that it review the various exen ptior 
which now exist as the result of congressional 
enactment nd I urge that the committee consider what were the cor 
ons leadi o such exemptions. 

Do ? t101 ow obtain? What has been the experience 
erved its purpose? Ts the public interest 
tected? Where a method of regulation has beet 

lc have been adopted in place of competition, 

lation worked satisfactorily? Can any of these 

| to the free-enterprise system? Aj there any 

he economy for which regulation should be substi 















¢ tles with perplexing inquiries : and ealls wid 1. rT 
| reappraisal of our national policy, all of t s neces 
! ep lent upon the facts. 
\ g1 | ‘ rip tion could be made if this committee would take 
id h I if our entire system < f handling the regulated and exempt 
Inst | by 1 heht of their special facts and needs. 
IT also u pon the committee that it consider the problem of 1 





other parts of the world in which American busi- 





tow has a statement in our report at page 98 in which 
zes our committee. and I share his criticism, for its failure 








ANTITRUST 


the entry bv this Natio 


~ to do with the elimination o 


of the world. I strongly endo! 
. myself with that view of Professor Rost 


iso urge that th committee | 


MOK nto! Prec 
trade associations, somet! ww that 


is the facts were concerned, althoug 


fertile field for constructive study. 
Iu | | 
) 


atman 


an educational 

n | ana iam 
report on the Robinson-Patman Act 
concise and compressed, and ! L\ judgement, 


that has been made of that difficult and thorny stat 


Chis committee can profitably spend a great deal 

ewing the fundame nt i! philosophy of that statute 
on the books for almost 20 years, the way 
istered by the Federal Trade Comm 

it has received in the courts. 


taken so m 


the cont people that there 


n Act and the hk 


VOuUur ODITNIO! 


by? t 
( ect 


Would you care to 


ntion ¢ 
HANDLER. | 
}Patmat trued,. 
our preva 
ited that 


1 
troll 


RNS, Thank you P lH I 
itor Witty. Who is you ‘xt witness 
Have a chair, Professor your | 
STATEMENT OF EUGENE V. ROSTOW, PROFESSOR OF LAW, YALE 
UNIVERSITY 


4iisk 
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\ vood and very creditable report, 
hat the Way to answet the question 1s to divide it up Into 











A 


that the recommendations of the committee with regard to 
the Sherman Act certainly strengthen the antitrust law in the sense 







Protessor Handler has suid, that the committee recommends and 
pport C rie ery dmiportant changes which the Convres and the 
ve accomplished in the field of Sherman Act interpretation 













is concerned, I think, in part, the report 


part, may conceivably weaken the possibility ot 
( f ¢ ! ! =f ¢ a l nt. 





nimendations with regard to the Robinson-Patman 
Act are con ed, wich is part of the Clayton Act, of course, I feel 













t { rt Gations Of thie report are more debatable. 

While yree with Professor Handler that the analysis in the 
report I ery usel One % nd a very comprehensive ry e. and | 
ertall cry" | t the rule of col struction recently announced by 
t! supren Court, that all the antitrust law are to be nterpreted 

( rued in t light of the dominant policy of the Sherman 
\ct, is a very sound one and one which may permit all apparent in 
consistencies » be reconciled, in the end certain of the Robinson 
Patma Let commendations, I think may weaken the p ssibilitie:s 





\ d enforcement are concerned, lL think 
that some of the recommendations are very helpful, and others wou 
| le d le for effec 






! 
provab Werke the trepie damage action as a vehi 








S items in det 






through, but I think, in general, that the report is a serio and 


definitely a contributio 







feel the courts or Col awress hould 










or} \ ty) 1 econ imendat ons in this report 7? 
\j Ros Well. I Suppose the velght which they earn. I think 
Cire f Olimittee 1s a very helpful one. If we look back 
of this kind by committees or COMMISSIONS set up bv the 
executive branch. those that have been most successful In accomp!l 
ae enang n the |; v, like the report of the Attorney General’ 
( « 111 ‘ Ad { itive Procedure some 15 years ago. are those 
W hay followed by serious studies in congressional commit 
ter and weighing, revising and evaluating what has been done 
hy e branch’s committee, and followed up through that 
f deliberation and review by legislative recommendations. 


| should feel very happy if the fate of this report could in any way 
be e near 1) years from now to the fate of the \ttorney General's 
Committee « \dministrative Procedure, which helped to contribute 
to 1 devel ent of the Administrative Procedure Act. 

Mr. Burm (re there anv areas of antitrust law which the report 
ou believe that 





this subcommittee should 











Mer. Rosi Yes: there were a few. To my wav of thinking, the 
most Import uA which we did not consider in the report 1s the 













otect the Amert n economy avgalnst forelg? il'te 

[his issue was passed as outside the terms of refers Ol 
mittee. I did not agree with that decision. As you gathered, Pi 
fessor Handler and others did t agree either. 

We Tee | fee] it anv rate i iseless to talk bout lbera « 
world trade and reducing tariff and other barriers to trade if carte 
ire be left tree to fix prices and al ite markets. 

\I\ colleamue, We) lel] Berg ow | testify to gvreatel ot ( { 

b t. but | lust inted ft note Vv ' { ov Th [ ~ 
tremely important subject for the committee to take up, espe 

e the way nh W He] ne mover { fol 1 tre wre ( te 
develope lin the last 10 vea Or so, Makes this ve ! l 
\merican Government to determine its position on this matte 
( ius been a very hopeful and promising cd ment 
oY iw on the subject of cartels and monopolies Lori } 
ite l M48: other count eS ive consid cL Statute \ | | ( 

it it development ll be arrested and reversed unk I 
couraged and fortified by internat il coone ( { LO 
ror es against worid cart = 

“ i1\ tir report ol t ! 1 |s oT 

tel nt of the law t he aoctrines of ( law ind ve d not go at 

q Sh1O oft thie Leu Ot i) { 0 
( | Cl @XISTING { laws rote e A\ ( 
Obed the America | O} ul oy 
r Ol) \ 
r f( 1 it we sii ila mve Gore mewhat I rie ) i 
i ov OT tiie uleqi 1c) oft i rores ot } re 
( i, of the Clayton Ac wma t} process oO ’ 
} ifment of of 1 l ecay pre t 

l \ tL ll lhl a rit Yr st { 

ora vo Ty l tin comet . ! li Lhe ( \ 
f ' th } | l 

ist d JI think w ( ible t struc vii 
he emphasizing ft c Vity qi st = ‘ 

0 lat ¢ Lng thie tru re Oo] ( I tO y y 

»y patterns 
It 1! the en \\ ¢ } Vt il if 
pprove in th tT, yore ( l ( puad . \ 
1) rye t} coul ‘y t | ( { Ole ( ( 
| ny HolV « t of ce netit } 
{ f etre ut language, pel 1 » 
ly tres 1) ind e] force) ( hie } | Loi | ery 
} nse. 
nally, I agree with what Mr. Handler said a f 
ect of thr reoul tea ] istries Wi ( cr 
o that question. 
I t k OUT } pter on the ec tlated nd I 
\ ni} rta tC questiol wh s ould be Taced na te 
throug that is, the reconciliation of our antiti philosop 
tive i\ ! whiel reoulated ndust? eS are ( ntro i t | | il 
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VV ( ( 0! der the extent to which considerations of competi- 


be made part of regulatory standards in those 


We. ed those issues, and I think raised them very clearly, but 








of our own report, they are problems on which fur 
vork required. 














Mr. Burns. The report has a chapter on economic indicia. Can you 
hat the re lationship of that chapter istothe rest of the report ¢ 

Mr. Rosrow. Well, this report is, in a curious way, the first attempt 
to synthesize all the antitrust laws, and consider them together. It 
i. fact that there is no really eood book in this field, so that the re 
port, by providing the opportunity to survey the whole field, permits 
ew the relationship of the various antitrust statutes to each 


























Now. the analysis that we present in this report is that basically the 





] 


titrust laws, all of them, are concerned with prohibiting and pre 











venting substantial restraints of competition in particular markets. 
oreed that the antitrust laws do hot distineuish hetwee 
Food a d bad trusts: that they do not permit the courts to consider 





















































ef roa particular monopoly or a particular combination in re 

1 t of trade has been well managed or badly managed, has a high 

ce Mm or a lov price poney ; that the criteria that have devel 

ec l that have beet approved by the courts, as we put them to 
wethel ere ire cone red with the issue of competition or its absence, 
ether nopoly power has been well or badly used: so 

yt t section 2 of the Sherman Act dealing with MOnNOpPo 
lization req es a very hh oh) degree of control over the market : that 
tion | of the Shermag Let dealing with substantial restraints of 
ide, may be less significant than complete monopolizations, 





pore bited by that law: that the Clayton Act deals with restraints, 
cle porn ti es. \ hii hy mav. or probably will. substantially lesse) COM) 
petition: all these statutory criteria are related back to an analysis of 


comperLition 11 } market. 




















Now, ¢01 petition in a market, the presence or absence of compet! 























tio} nal irket. IS AM economie question, and we thought we would 
present in this chapter an economic analysis of markets and of the 

irio riteria To. judg no the presence or absence of competition in 
! ! so as to be able to compare legal and economic criteria for 























ter] hing these antitrust questions, and for seelng what contribu- 

Tie economic analy Sis could make to the law in resolving these some- 
es complicated and thorny issues. 

N t was interesting to discover that it was quite possible for the 

economists in this group, who were as diverse in their views as the 

vel vere, to agree substant ially on the material which is presented 





ipter 7 of the report. 
The wife of one of the economists told me at the Ann Arbor meet 
ex that she never expected to see her husband stand and publicly 
acre { ther economist who was present. They spend most 
of their professional life among economists disagreeing; but when 























ley were confronted by the lawyers, in their ignorance they found 
themsely houlder to shoulder, and I think it was an interesting ex- 
perience for a good many of the brethren to discover that they agreed 
eood i al more ol fundamentals than they disagreed. 






















itor Winery. What did they ag 


Rosrow. They aor ed. in the first plac e, Ol how to define mal 
‘| hey agreed that the way the courts have built up the definitior 
of the relevant market for antitrust purposes over the vears is, by 
ind large, a very sound one; that is, vou will remember that—well. 
take an old ease like the Indiana Farmer’s Guide case where they were 
lealing with farm journals. 
The defendant said, “We should consider the n: 
farm journals.” 
Tl e Supreme Court said. "(H., NO, Wwe are CO xr to 
} 


traints in the market where these defendants f 

the Middle West,” and the economists agreed that the criteri 
lefining the market, which is where all antitrust analysi 

Ul -eriteria have emerged in ant trust cases, 1s by and large a sound 


ne: that s. that t] 


ie market has to be defined fundame tally in tern 
f : 


1 } 


the markets where the defendants actually unction. 
Senator Witey. In other words, they agreed with the Court ? 
Mr. Rosrow. They agreed with the Court. 
Senator Winey. Is tha 
r. Rosrow. Very. 


ator Wingy. Proceed. 


Rosrow. Secondly, the e mists agreed 


1 


that the Signihean “sue 1s the ex 
way ll h it has been used. 
egard one of the most Important contribution 
the elimination of the ;: ‘oument that a or 
erated under the antitrust 
fhe economists agreed with 


5 the presence of monopoly power, effective mol opoly pow 
he way in which it has been used or abused. 

Senator Winery. In other words, no trusts 

Mr. Rostrow. That is right. 

Senator Winery. Good for the economic 
political health ? 

Mr. Rosrow. Exactly, both. 

The Cuamman. In other words, is that not what 

the Orient right now ? 

Mr. Rostow. What is that? 

The CyHarrmMan. Is that not what is causing most 
the Orient right now ¢ 

Mr. Rosrow. Inthe Orient? I would not pretend 

The CHAIRMAN. [f we study the operation of the 4 
the Dutch East India Co., the Portuguese East India Co. 
Hlave vou ever studied that ? 

Mr. Rosrow. I never have, sir. 

The CuarrMan. Those are complete Government 


- Rostow. They certainly led to a lot of trouble. 
»( HAIRMAN. l think if vou study those operat! 
hey are the ea | e of all the unrest | t | 

sd Ix, ioht he . \ |] 

»a Monopoly Might be very well 1n 

ind dairy products, in Minn sota 
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idvantageous to West Virginia, Virginia, Kentucky, and other 
that not right? Is that not the tinal ultimate result 4 

Mr. Rosrow. Absolutely; and I think that thought runs through 

s entire report, that either in legislation or in judicial opinions we 
cannot and should not attempt to decide when a monopoly is good 
and when it 1s not good. 

The CHairman. Can you not agree on this one fact, that when a 
monopoly affects the whole economy, it is definitely bad ? 

Mr. Rosrow. I certainly do, sir. 

he CHarMman. In other words, when it holds the company back 
or 1t prevents 1t trom cong forward too much, it is definitely bad ? 

Mr. Rosrow. It is definitely bad. 

The Cuatrman. Just the fact that a small section has a monopoly 
and the other sections do not object toa monopoly does not meah a 
monopoly is not bad. om 
Mr. Rosrow. Well, it depends on how small the section is. 

Phe CuarrMan. Let us look at the question of dairy products. Let 

iken a small middle western section. They build up there a 
ly on nulk products, 5, 4, 5, 6 States. 


I 


Senator Winey. You had better talk about barriers, not monopolies. 


HARMAN. No; I am talking about the monopoly question on 
! hings of that kind. 
nderstand you to say that it is not a bad monopoly i 
w. No,sir. [I would say that any monopoly arrangements 
economy ¢ {5 or 6 States certainly ailects interstate com 
es within the prohibition of the law, and should. 
“win. In other words, if the ultimate result is that it 
le eco} Omy, itis a bad monopoly. 
‘hat is meht. 
: the other hand, if the ultimate result only affects 
iv. it is not a bad monopoly. Is that right a 
ell, | will fall back on de minimis. [If it is small 
not worth worrying about, I am agreed it should 
But I think if you have a universal law that 
he area of interstate commerce, you cannot 


The trouble is, we must realize that what looks like 
tally develops into total monopoly from out- 


let me pul it this v ay: that the protection of the anti 
ould be available to the smallest merchant who wants to 
trade so longs as it alfects interstate colimerce, as well as 
ones, and if you take cases like the Lorain Journal case 
cided a few years ago, where a newspaper fellow was try- 
lio station. that hurt the proprietor of the radio station 
we were dealing with a big national scandal, and 
t laws should deal with the local situations so long 
erstate commerce, as well as the big ones, 
Suppose within a State a group of retailers eet 
le to put arbitrary markups in existence. What do 
it ¢ 
think that is a violation of the antitrust laws so 
‘ommerce is affected. 
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The CHAIRMAN. That is the question ; interstate commerce is 
iifected. Suppose it is not affected; it is purely within that State. 

Mr. Rosrow. Well, the court has gone pretty far in determining 
he scope of interstate commerce for the purposes of the antitrust 
iws; the flow doctrine extends all the way back to the sugar beet 
erowers in a few counties in California, and to the plasterers in Ch 
igo, and this committee approves of that interpretat ion of the si ope 
f the interstate commerce doctrine, and I do, too. 

If you can find a local situation where interstate commerce is not 
nvolved within the reach of those cases, then you have to fall back 
n the common law, that of State statutes which exist everywhere, 
but are not very well enforced. 

The CHarrman. May I say this: In a number of States you will 
ind associations, shall we say, of retail gasoline dealers, arbitrarily 
marking the prices up prol bably double the markup. That cannot 

dealt with as long as it stays within the State. 

Mr. Rosrow. Oh, I think it could. One of our Federal judges 
‘onnecticut slapped down such a group a couple of years ago. They 

nto court suing the Sun Co., I think it a — that the 
o. Was starting price wars and so on, and Judge Smith ruled 
e plaintiffs were violating the antitrust oe 

he CHairnmMAN. But how could the Antitrust Division com 
ourt themselves ? 

Mr. Barnes. If I may interrupt, Senator, because usually that gas 

ne comes from across the State line. 

The Cuarman. One of the States I happen to know produces about 
hree times as much gasoline as is sold, but it is not sold within the 
State. ‘That gasoline does come across State lines, yes. In the mea 
me, other gasoline is substituted for it and shipped elsewhere for 
odificat mp urpos es, 

Mr. Barnes. Then both shipments would be within the realm 
ntitrust laws. 

The CHarrMan. Fine; thank you. 

Please go ahead. 
Mr. Rosrow. I have forgotten whether I was up to the third or 
urth point, but it does not make very much difference. 

\nother issue in defining the economic approach to the problei 
f analyzing competition and monopoly within m: hig ‘ts on whe ch our 
mmittee and its economists were fully agreed i 1 defining what 
e mean by monopoly power. 

Now, monopoly power here is defined very carefully as power over 
rice and power over the e ntry of competitors, and the possession by 

ingle firm or a group acting in concert of a significant degree of 
ie power to determine and fix their own price, the power to fix a price 
olicy or to restrain the entry of potential competitors. 

So that if we refer back to Judge Barnes’ testimony this morning 

hen he said of a certain industry, and ] have no opinion as to 

ther his comment is factually correct or not, when he said of that 
dustry that they compete in every way except in price, then in terms 

f the analy sis in this report, there is in that Berbice an absence of 
fective competition. 

In attempting to be more particular about what circumstances give 
se to the possession of effective power over pr ic e, the effective power 


; 
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1e committee lists 10, I think it is 10, fa 


intion which should be analyzed, of whic! 
eated as the most veneral 


iarket sit 


. and the most universal] 
wtors which should be considered where they 


of those factors is the number of effective competitive sell 


9 Ss comm ittee report in very care ful and very carefully con 
dered lsu) iwuage hil hydi 


o iighlights the importance for antitrust enforcement 
of the prob T m. which is general in our economy 


y, of industries which 
ire dominated by a Tew se llers, industries of the big few, and it point 
out that the presence of a small number of sellers in any industry com 

siderable fraction of the capacity of that indus try is 
lways a p! 


blem which 1 equires careful antitrust study. 
Now, tl we 


len, we go on to list other factors which, 
eq ilre Cons] 


prising avery Con 


in market situations, 
deration from this point of view, opportunity for entry 
‘of rivals, predatory practices, and so on 

; hould cont il 
market data, a 


‘ 


But I think 

ribute to the antitrust laws a way of analyz 
way of organizing antitrust data, which should be 
Ipful in presenting to the courts the relevant issues, and elimi 

ating the irrelevant issues. 

I think that 

Phe € 


sel 


nea 


very 


covers what I had to say about this. 
IRMAN. Am questions ¢ 
1atol Winey. Ile 


I 


i wanted ol! 


LO just 
r. J 
“dL | 


was cre about the fact of foreign cartels 
this sub ject for him to give us a brief factual statement as 
ow that would atfect this whole picture. 


tosrow. Well, of course, it is a question that has been frequently 

one of Senator Kilgore’s committees in the past, amon 
a we have had the experience wit] 
ne is one: diamonds is another. 

he C HAIRMAN. Electronics. 

Mr. Rosrow. Electronics. 'T 
The Cnairnman. Rubber, 
Mr. Rosrow. 


prewar relat 


1a great many commod 


Chere are a good many industries. 
chemicals. 


Chemicals and, of course, the famous problem of the 
ions between the oil industry and the German chemical 
ndustry. It gave a very dramatic illustration of how international 
private arrangements can even restrict the development of American 
Lec pap or eo W ithin the United St ites 

The Crarrman. Well, the big point is that in Europe, the govern 
nent aided the mon opolies. 

Mr. Rostrow. That is true. 

The CuatrmMan. By treaty, because that is how it arises. The word 
‘cartel” later meant an offering of peace. It was always international. 
But in Europe the Gove ‘rnments of England, Germany, France, Bel- 
» Holl: and. due to the Crown’s interest and the trade. became 
Dal to these international agreements. In the United States of 
cance’ ca, they did not. 

I do not know whether you know it or not, but in Luxembourg there 
i. record that the y re fuse to dise rs how whie h shows tl 1e America 
vakers refusing to sign an agreement because of the haewiien 

ugh the Germans, the En elish, the French 
ro, and the Belgians caeed al 
as prewar. 


g . the Government 
agreement to resume oper 
This was in 1943. So the cartel is 
mono} oly with Government cooperation. 





W 

roverhment 
Mir. Rosrow. 
Of course, the 


iS using lt 


ed, and I suppose ] 
kinds of private restrl 


ive (rovernment sanction 


ve arrangements, } 
even be compe lh i | by Government decree. 


mar 
But I think if we eve are vol 
o protect the » Am economy against exploitat ion by i ternational 
irtels, it W Hl req ‘ein That onal iction to keep the develop ment of 


relon law going in the direction which has slowly been undertaken 


in this oe 


‘ ‘ : 
Y to get effective action 


nce the war, 

Senator Winey. You are talking now about treaties ? 

Mr. Rosrow. Yes, It will take the backing of an international 
eaty LO keep encouraging the development ot foreign domestic law 
a way which can ultin thine. 
Phe CHatmrman. Did a) check the Rye Conference ? 
Mr. Rosrow. The Rye Conference 4 

The CuatrmMan. That was tel ld in Rye, N. Y. Lord McGowan, of 
of Chemicals, and others from England, representatives 
Didn’t you check that? If you 


ately protect us against this kind 


> 
e Bureau 
f American interests, were there 


d not, why didn’t you 4 

Mir. Rostow. I do not know al it: it; When di d this take plac 

The Cuatrman. It took place in 1945 late or 1946 e rly ; but they 
working in South America now. 

Senator Winey. What about when folks get the Government to 

lace restrictive orders on shipments within our own country ; are 

subect to the antitrust laws? 
Rosrow. | suppose not. unles s they can be 


tor Wixey. Well, let us take your local community. 
ioe milk from Wisconsin down here because you h ive got some 
‘e, and you have got other orders a i in my State, a certain 
of the milk cannot be s sa into € ‘ago. They have Tot a 
icavgo order. In othe aacaee | It 1s the aegis of interests to vel 


Government to create the ye that fixes the price; do not forget 


I cannot 


it. 

Mr. Rosrow. Absolutely, sir. 
Senator Wiriry. All right 
a agg Eat eo phas oT 10% 
Mr. saga Well, I « not tl ku Lis committee 


rstate commerce, 


; report we tar 


» those | oc al bi Bee poe inte 
Of course, the Supreme Court has knocked out 
em. including, I think, some of the Chicago orders as burdens « 


2 eood many 


nterstate commerce, 


I have always been sympathetic to t 
e munk Ip ul gvovernments can \V iolate the Sherman Act. but that has 


} i 


1e view that both the States and 


not had very much development in the courts. 
Senator Witey. I think it is very important right now. particularly 
‘ause you have vot a vast segment of our economy that is getting 
onomically sick. 
The (“HAIRMAN. You think so 4 You had better come down to the 
oalfields to really see a sick industry. 
Senator Winey. I realize that. There is not so much here a question 
f Government orders, but I just wanted to get your reaction, because 


hat is orist for one ought tob e OF ist for the other. 
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vith you. 
situation to which I have oiven considerabl 
asked you about this cartel business becaus 
Is are mostly the creature of governments: 
voverhnment sanctions, and the result has bee 
een preferred way above others, and they have 
ity, entered into unjust competition. 
‘e do in this report go into one phase of that prob 
tariff question, and we do recommend that i 
ges in the tariffs, the antitrust aspect 
COl sidered because, after all, a oreat many situ 
‘monopoly depend upon tariff protection. 
You are t ulkin gv about the peril point now ¢ 
‘ell, we did not mention those sacred words, no, sil 
as I recall it, that the Department of Justic 
heard on tariff changes where antitrust issue 
he result of a tariff was to create protective loca 


‘Witey. Well, the whole basis of the antitrust laws is based 
ly upon equity. 
Rostow. Yes. 
menator Wau EY. And that there should be ho preference as betwee) 
tizens, and so forth; and if that is still the basis, all the legalisti: 
ms to the contrary still cannot change the important facts that 
vhere there are instances of that which create injustice, the Govern 
ment should have something to say about it. 
Mr. Rostow. Yes, sir. 
Senator Witry. Whether it is done through legalistic methods or 
legal methods, I do not care what, so long as the individual himself, 
or the groups damaged, that is where they are entitled to have thi 
Government interfere for their protection. That is all, Mr. Chairman. 
The CHamman. Anything further? 
Mr. Rostow. No, sir. 
Phe Coarrman. That will beall. Thank you. 
(The following material is placed into the record at Mr. Rostow’s 
st :) 
The members of the Attorney General’s National Committee To Study the 
titrust Lay 


prete the record with respect to the issue of what constitutes 

m our report, I am enclosing some material which supplements the 
recently circulated by the cochairman. 

Marcu 


25, 1955. 


~ 


VY. BARNES, 
NHEIM, 

ittorney Generals National Committee To Study the Antitrust 
artment of Justice, Washington, D. C. 


AIRMEN: In response to Judge Parnes’ letter to me of March 23, 
telegram I sent the Attorney General the following observation 
er to me of December 30, 1953, contained the following paragraph, 
general exposition of your views on the desirability of anonymity 


assure you that if a member, 'ike yourself, feels that committee 

ies with it the right to identify his individual views by signing 

s name to a statement thereof, we do not ask you to waive such a right. We 
cordingly recognize that should you feel that principle and conscience require 





het! nd in whi: 
statement of partia 
n} pinior 


vent, 
own dissent 
Professor Schwartz, ‘ni arbitrary, wl 
d I repeat my protest. 


) I also quoted several pa 1 I he carefully considered 


k group on legal and e mie concepts. I understand that 


as been deleted from the final repor 
late my detailed comments o1 
I » has the effect of making me 
eccentric dissenter on certain points, rather th: 
tantial minority—or perhaps majority—view. I 


ie work group reports, as interim documents of the 


idered in any sense as “secret” papers. 
Since you have circulated your letter to me of March 23 to the committe 
im following the same procedure, and enclosing also copies of 1 telegram of 
date to the Attorney General, together with his reply of March 25 
With great regret that this issue has arisen to confuse our harmonious experi 
ce in a complicated exercise in cooperation, I remain. 


Sincerely and cordially yours, 


V. Rostrow, 
ersitu Tai School, Vew H “eon, Cont 


G.’s committee study of antitrust laws. Committ 


tree 


embers nd the cochairman Howe 


] +} > 


fullest confidence at Judge Barnes and Professor Oppet 


{ = 
efforts to assure you full and fair chance for expression and 
in your own words and under your own name. 

HERBERT BROWNELL, Jr 


{ttorney General, Washington, 
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he United States, 
stice, Washington, D. C.: 
tly protest recent attempts of Judge Darn nd Prot 
nterfere with the right of members of the Attorney General's 
1 ) tee to express dissent in their own language and form. I 
regard this policy as not only unprecedented in the procedure of public bodies, 
and unwise in itself, but a breach of faith so far as the committee is concerned. 
Much has been accomplished by the committee, both negatively and positively. 
Phat accomplishment will not be lost if criticisms of the report for failing to go 
farther are suppressed, weakened, diluted, or denied their full impact. On the 
contrary, Such a policy risks the loss of what has been gained through petty and 
futile bickering 
EUGENE V. Rostow. 
Mr. Burns. Mr. Berge, will you give your background in the anti- 


rust field 2 
STATEMENT OF WENDELL BERGE, ATTORNEY, WASHINGTON, D. C. 


Mr. Berer. Mr. Chairman, I joined the Antitrust Division of t 
Departme! t of Justice as : L spec ial assistant to the Attorney Genes a 
n 1950. 

For 10 years thereafter I remained on the staff, served in various 

e time Chief of the Appellate Section, then Chief of 

| (Assistant Attorney General Jackson ap pointed me 

be his first assistant, and I sti ived s first assistant to Thurman 

Arnold until December 1940, when i ni abhenled Assistant Attorney 

General to head the Criminal Division, and I transferred to that Di1- 
vision tol 21, years. 

The Cuairman. Wasn't that at the time when Arnold was Chief of 
the Antitrust Division / 

Mir. Bercre. Ye 

The Cnarrman. And you were p laced in the Criminal Division, so 
that the two of you cooperated ; is that not right 4 

Mr. Berge. That is right. 

I was first assistant to Arnold from the time he came in Mare] a 
ntil December of 1940, when I was appointed to a position of 
same rank, DUT TO head the Criminal Division, and he and I lid, CO 
operate in the matter of war fraud prosecutions. He had the staff, 
nut we were supposed to have the responsibility; but that is irrelevant 

ititrust qualification 5. 
In August 1943, Attorney General Biddle put me in charge of the 
titrust Division. Assistant Attorney General Tom Clark, who had 
Lppr ! ted to sues eed Arnold, and i exchanged posts, and | served 
id of the Antitrust Division from August 1943 until May 1947, 
when I resigned and went into private practice here in Washington. 
| have been practicing here since. 

Mr. Burns. Were youan nember of the Attorne Vv General’s National 
Committee To Study the Antitrust Laws? 

Mr. Berce. I was, sir; yes. 

Mr. Burns. What is your overall appraisal of the recommendations 
contained in that report ‘ 

Mr. Berce. Why, in general, I feel that it is an excellent report and 
t Bnowld be of great help to Congress and to the bench and the bar 
and to the Department of Justice in its enforcing of the law. 





tig 


he extent of chang 
would be more upsetting i 
nee than it would be helpful. 
nk my views in this respect generally accord wit 
fessor Handler, who has just testified. 

I do not mean that I think the Sherman Act and the 
and the Federal Trade Commission Act have been ove 
successtul in accomplishn o their purposes. 

I think they have had wholesome etlects on the American economy. 
ind especially since 1938. Again, 1 agree with Professor Handler. 
I think that the matter of enforcement is the oreat problem, and | 
think that more enforcement is needed, more personnel, and this means 
more appropriations, 

[ think that the primary value of the report is that it presents l 

ireful analysis of problems which have perplexed enforcement of 
ficials both in the Department of Justice and in the Federal Trade 
(Commission, and also problems whic] have 
practitioners in advising their chents, and I 


» perplexed the private 
hope that most of the 
major recomme! dations will be adopted and acted upon by the De 


} 
| 


partment, and ! think that the report has, asa wW hole, furnished and 


furnish a very valuable 
The recommendations of 60 men. supposed Ly experts, should 
creat help In vu ding enforcement policy. 
This thought comes to me: The question arose this morning, 


ruide to everyone concerned in the fiel 


n the ad WSSIO] of Professo1 = hwartz’ dis ent rewarang ti 


that the committee had not made independent factual studies in 
sense of holding hearings and delving into the present-day struct 


of industry and the pe entage of control] and the Val ous things th 
vere taken un. sav. by the N 1d and the various Federal Th 1 le Com 
I 2sion studies and those of othe vover ‘ ind 


gTOUps, private fom dations. 
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h, our charter of action, the authority that created 

stated by the \ttorney General, specifically pro 
] it \ ‘re not to be a factfinding group: and as IT conceived 
my duty when I was ap ypointed to the committee, it was this: That 
the Attorney General wanted the judgment of these men who were 
appointed to the committee based upon their experience as to what was 
needed legisla tively and policy wise to make the antitrust laws more 
etfective. 

What was there wrong in the laws: what was wrong in the enforce 
ment policy, and what policies should be recommended and strength- 
ened; and these men were not appointed to hold hearings, and they 
presumably were familiar with the factual materials that have been 
produced by such agencies as the Federal Trade Commission and the 
Small Business Administration, and the studies of private foundations 
and the hearings of the TNEC 

The Attor ney General wanted our judement. Ife did not want us 
to act as a body of inquiry, and that is the judgment that is embodied 
in this report; and that, I think, i is the basic point of difference be 
tween Professor Schwartz and the majority. 

Mr. Burns. Did you actively work on the chapter with reference to 
foreign trade? 

Mr. Berce. I did, Mr. Burns. I guess it is appropriate now to 
mention that I did. At the time, the personnel were not generally 
announced for reasons stated by Judge Barnes this morning. 

Mr. Burns. Will you tell us what problems the committee con 
sidered in the area of foreion trade ? 

Mr. Berce. One of the major problems which confronted the com 
mittee was whether international exigencies made necessary the 
amendment of the antitrust laws as they applied to foreign commerce 
or a different application of them. The involved world situation 
inevitably has tied up our foreign commerce activities with diplomatic 
and political relations and even with the cold war on communism. 
It was variously represented by sundry private interests that the 
antitrust laws were an impediment to necessary foreign-business 
arrangements and to our policy of promoting foreign investments. 

‘There were even some extreme suggestions that in the present se 
condition of the world, the antitrust laws should be suspended « 
repealed as to foreign commerce. It was said that our omeuaies 
had to do business where competition was impractical or forbidden 
and also that the vast amount of investment required in some of our 
foreign operations made necessary the pooling of capital of competing 
American concerns, with resulting arrangements for division of activ 
ities that would violate the antitrust laws. 

| approached the problem with a view that if humanly possible, 
we must avoid any drastic amendment that softened the application 
of the antitrust laws to foreign commerce. I had been head of the 
Antitrust Division duri ing the war period when we were e xposing and 
prosec uting international cartel activities, and I was fully cognizant 
of the damage that had been done to American business and to our 
potential for fighting an effective war by the restrictive agreements 
that had been entered into in the prewar period, and yet I recognized 
that in the present period there are overall international policies = - 
must receive the cooper: ition of every departme nt of Government, 
that I think was the basic problem which we faced. 
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Mr. Burns. To what extent did your committee c 
lems that other Government agencies had to cope W 


= 


isider f 

1, and the 

or necessity for cooperating and considering these problems ¢ 
Mr. BERGE. Well, it seemed that one of our first | 

determine from responsible Government agencies, Government ce 


yy 
] 
| 
I 
17 5 
robliems Was to 


partments, which were concerned with foreign affairs, whether in fact 
the antitrust laws were an unpediment to any of our fore on opera 

tions. ‘The committee's report at pages 92 to 97 shows the result of 
his canvass. We interviewed every department and agency col 

cerned with foreign policy and foreign commerce. Not a one of 
them had any real complaint about the operation of the antitrust laws 
on our foreign commerce. Perhaps the most conservative statement 
was that of the Department of Defense which I shall quote: 

We find in certain cases adherence to the principles contained in the antitrust 
aws has inconvenienced and perhaps, to some extent, delayed Defense Depart 
ment procurement activities abroad, particularly in areas where cartel arrange 
ments are the rule rather than the exception. However, it is believed that the 
long-term benefit to be derived from opposing combinations in restraint of trade, 
a policy now expressed in the Mutual Security Act, counterbalances any adv 
tages which this Department might derive from a less stringent application ot 
antitrust principles to our foreign procurement. 

And in the pages that I cited, you will find quotations from the 
Department of State, the Department of Commerce, the Foreign 
Operations Administration and, | think, maybe 1 or 2 others. We 
have covered them all, and from our interviews with these Depart- 
nents and agencies we were convinced that the complaints of com 
panies engaged in foreign commerce that the antitrust laws were 
nterfering with Government policies were groundless. 

Mr. Burns. Did the committee consider to what extent ditferent 
factual situations exist in foreign countries that require a different 
treatment of the problem from domestic commerce ? 

Mr. Berce. Yes. We had to recognize that the factual proble ms 
n foreion commerce were often different from those in domestic com 

eree, As one of the dissenting Justices in the Timken case put it: 

The circumstances of foreign trade may alter the incidence 
setting of domestic commerce would be a clear case of unresasonab! 

Chis suggests that there may be some factual considerations to 

count in applying the rule of reason in foreign commerce whic 

rtinent in domestic commerce. If a foreign government, for example, 
vhose companies we desire to trade, exacts certain conditions in order 
usiness there, American companies should not be prosecuted because they 

plying with the laws of a foreign country. 

The Attorney General in a sense applies the rule of reason in dete 
nining whether or not to institute antitrust actions except in cases 
vhere per se violations are involved. There he has no choice. Except 
for per se violations, the Attorney General has a certain discretion 
n the institution of civil actions. Where intricate matters of foreign 
commerce are concerned, the committee believes that the Attorney 
General should consult with the Departments of State and Defense 
as well as with the National Security Council before and after bring 
ing a suit, but we understand that this is a procedure already being 
followed. 

Some situations arise where a Government program requires definite 
cooperation between American companies operating abroad which 
might be questionable under the antitrust laws, but the Defense Pro 
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t already provides for this situation by authorizing thi 
to request n embers of an industry to enter into a voluntar 
‘nt or program upon findings that it is vital to the nationa 
i practice, the President has delegated his power to 
oluntary agreements primarily to ODM. Under the act 
TO! voiuntary agreements are ¢ onditioned upon the approva 
\t ney General. The Attorney General considers such pro 
agreements and, prior to approval, seeks to have the partic 
m tothe antitrust Inws, if there is any lack of conformity 
Attorney General has recoonized, of course, that some activitie 
illegal, other than those involving cooperation bet ween com 
in defense projects, have been necessary to accomplish the 

Irposes of the act. The Department of Justice informed us that 
approximately 70 voluntary agreements or programs have been ap 
proved and in only 1 or 2 cases was approval withheld, and in those 

ses alternative plans were worked out which were consonant with 
the antitrust laws 

The Defense Production Act expires in June. The committe 
recommends that it be further extended and also that antitrust im- 
munity — be in some instances extended beyond the act’s 
terminati 

However, such immunity should be conditioned upon express find- 
ngs that the national defense requires its duration beyond the ex 
piration of the Defense Production Act; and that before granting the 
immunity, consideration be given to the possibility of accomplishing 
the same defense objective by alternate methods involving less re 
traint on ¢ ompetition. 

Thus we believe that all the necessary needs for cooperation 
among competitors can be accomplished without amendment of the 
antitrust laws. We also believe that the Attorney General by appro 
priate consultation with defense agencies, can avoid the creation of 
situations where there is a collision between antitrust policy and de- 
fense policy. 

We think that this is much better than to undertake any amendment 
of the antitrust laws seeking to define ane aene which, if in the 
national interest today, might be definitely against it tomorrow, in 
his world of changing political and economic conditions 

It is essential that the antitrust laws be strictly enforced in foreign 
commerce situations where agreements have the effect of restraining 
American trade and commerce and where enforcement does not con- 
stitute any interference with defense policies or diplomatic and po- 
itical relationships. 

Mr. Burns. Are there any other problems in this foreign trade 

rea that you wish to comment on ? 

Mr. Berer. Well, 1 wouldn’t say there were problems. There are 
several ub jects ~ are anne in the foreign commerce chapter, 

hicl ink are quite important in that they analyze several deli- 

ions of law, disputed que apm of law, some controversial 

the Timken case, and give their interpretations, and some 

policy guidance. I had several pages on it prepared, but 
when I thought it over, I don’t think that 1 could do anything more 
than endorse what the committee has said. I might say that I am 
referring to the discussion of extraterritorial jurisdiction, foreign 
subsidiaa les, and joint activities abroad. 


tT 
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Now those three headings. if the committee desires 
ut my discussion would int to no more than a sum 
in the report. 
wction On these questiol or any Change 
mply tries to make out of the various deci 
to be shohtly conflicting, what it believes the 
0, if it is agreeable, I think in view of 
ould be best to skip that particular 
Mr. BURNS. Well, the report col tal 
ons and approximately 
Mr. Bercre. Before we go into that, Mr. Burns, I did want to con 


nent on Mir. Ro tow’s d ssent related to the foreign commerce report. 
| agree with his dissent. It is contained in the report, for 5d pages 
of it, page YS and the page that follow. 


A majority of the committee held that considerations of interna 
onal means for curbu o undue restraints of ti ide and monopolisti 
rractices lay beyond the scope of the report. They felt that the prob 
em was primarily one of international relations rather than of na 
onal antitrust policy. They felt that the committee should not pas 
generally on the need for any nternational agreement 1n this area. 


On this subject. | 10 nw th Professo} Rostow’s dissent. He took 

e position that the international 

atter and that veal of effort by committees, governments, founda 
: . 


cartel problem Is a most Important 


‘ 


iOlars have fully documented the significant 
ole of cartels in our world economy. 

Qur Government lh; nt years of effort to curb cartels throug 
! lateral action, but tht ly been part ally succes ful. Dur Oo 
ie years when I was head of the Antitrust Division, a number of 
ich cases were instituted and tried ma d the Government usu lly we 

em, but it was difficult to obtain etfective relief. 


Now [ also recall that during that period, 1943 throug! 


{ 
ons., and individual se] 


various committees here on the Hill. and part cularly by the sub 


ommittee of which Chairman Kilgore was the chairman, the sul 
ommittee of the Military Affairs Committee, I beheve, and I kno 


til the end of the war, a great deal of time and money were spent 


| appeared before that committee 6 or 8 times, taking up the history 
f ditferent cartels as t] ey have been cde veloped in antitrust cases. 
iould also mention there were interdepartmental committees, con 
ttees made up of representatives ot State, Just ce, and several 
ers, that spent a oreatl dleal of time trying to forge a postwal cartel 
ohey. 
at was the purpose of it? We were not just tel] lo stories 


Wi 
people to read. We were trying to alert the people to the dangers } 
erent in cartel activities and to try to work out some program fol 
ostwar action. Of course, there was a decartelization program 11 
(Germany and Japan, only partially successful, I suspect, but we have 
ot given up completely the idea that there should be a real effort 
ade to reach an international! agreement among the Free We rid 
itions which defines and outlaws certain types of restrictive ree 
ents, Professor Rostow dissents to the present program, ai he 


Vs this isa erucial vear and the firm support ot this Government fo1 


There is much pub 
0 alter their pre\ ious cartel policies, But in Hhiy opiniol it will take 


international program is necessary. 
“s 
| 


e sentiment in many foreign countries today 
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point ae tion of many countries to effectively eliminate cartel prac 
Professor Rostow has summarized the present proposal very 
enforcement 1s left to each government according to its own 
ystem of law. Since the standard of the draft articles of this agree- 
ment is far less severe than the Sherman Act, representing an agreed 
between American and European views on these matters, 
‘draft articles should require no change in our law nor could they 
titer in any way the standard of our courts. 

Mr. Rostow feels, and I agree with him, that our Government should 
rive its full support to this United Nations action; as he says, a policy 
of inaction on the part of our Government will be in effect a policy of 
positive action in killing off much that has been slowly and laboriously 
gained in many years of effort. : 

Mr. Burns. Now the report made both legislative recommendations 
and recommendations to enforcement agencies and the court. In 
your opinion, if those recommendations were adopted, will they weak- 
en or strengthen antitrust enforcement ? 

Mr. Berer. I do not agree with those erities who contend that the 
‘port weakens antitrust enforcement. Indeed, I think that the gen- 
eral tenor of the report will strengthen it. 

The report vigorously reasserts faith in antitrust fundamentals. 
[t tries to settle any doubts that might exist as to the basic soundness 
of the antitrust laws, and Professor Handler well brought that out: 
that there was no one on the committee whose basic approach was hos- 
tile to the antitrust laws. It was all favorable and any differences of 
opinion related to means and methods. 

Mr. Burns. The committee made only a few legislative recommen- 
dations, but many recommendations to the enforcement agencies and 
to the courts. Hlow is it expected that these latter recommendations 
will be adopted Y 

Mr. Berer. Well, of course, we hope that so far as the policy rec- 
ommendations are concerned, their merit is such that the Attorney 
General will want to adopt them. But this committee started with 
the purpose of studying the many perplexing problems which had 
faced enforcement officials, lawyers who represented business, and 
the courts, to see to what extent these problems could be solved. The 
committee limited the actual legislative recommendations to specific 
problems which could not in its judgment be solved in any other way. 
In other words, we frankly sought to get by with a minimum of legis- 
lation because we realized that tinkering with the Sherman Act is 
fraucht with dangers and we felt we should not recommend legisla- 
tion unless we felt it was the only solution. 

With respect to the policy recommendations, we hoped that the 
enforcement agencies and courts would accept our recommendations 

coming from a group which represented a fair cross-section of the 
intitrust profession, and that specific legislation to carry out these 
recommendations would be unnecessary. 

However, I personally consider that many of these recommenda- 
ions are of such importance to the enforcement of the antitrust laws 
hat if the enforcement agencies and courts do not adopt them, it 
nieht well be advisable for Congress to consider whether some of 

em should not be enacted into law even though the committee has 


compromise 


1} 
t hie 


ot recommended it. . ; 
Mr. Burns. Would you care to comment on some of the legislative 


recommendations which the committee did make? 
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Mr. Berer. That, I think, would strenethen antitrust enfor 

Mr. Burns. Yes. 

Mr. BerGe. Yes. I was cong to discuss the Miller lydings Lect, 
ind the McGuire amendment to the Federal Trade Commission Act. 
[ think the repeal of both of those acts will materially strengthen the 
enforcement of the antitrust laws. I think that a vertical price agree 
ment, dictated by the manufacturer and applicable to all of the r 
tailers in a State, accomplishes, economically, the same restraining 
effect as horizontal agreements which are forbidden under the Sher 
man Act. And I think the nonsigner clause of the McGuire Act is 
inconscionable. 

That is the clause whereby a contract by a single manufacturer with 
. single retailer in the State automatically binds all of the retailers 
ind they are subject to whatever penalties the State law imposes if 
they do not go along with the contract. It alway S went against 
erain, and I thoueht there was a constitutional question involved. 
Supreme Court didn’t seem to think so and refused to review 
the case that was brought up to it. Maybe another one will 
ometime. IL think approximately half a dozen State supreme courts 
vithin the last year or so have held their State fair trade laws uncon 

utional under their State constitutions on account of th 

oner elause. 

Che CHatrMan. How about this argument? It was stated 
floor of the Senate by aman who had a lot of experience In U 
ndustry at the retail level. Say toothpaste was put at a pri 
ened so that druggists could cut it, the amount of his profit depend 
ne upon the amount of the cut. so that he could compete. Then we 
ran into this other situation where Hears, Roebuck has then Allstate 
res, They FO to I irestone, Goodyear, Goodrich, and others and 
they have their name Allstate put on the identical tire, a Goodve Ar’, 
Goodrich, Firestone, or what-have you tire, tires W ith the same 
pecifications, and they get a lower price, and they can underse 
nen whoare dealing ina special trade price. 

Mr. Beree. Yes. 

The CHairnman. You run into that situation. Then you run into a 

imber of others of a similar character, all intended, shall we Say, a 
backdoor entrances to vetting around the question of fan pricing ana 
ill that sort of thing. 

Mr. Berer. It isa very complicated picture, I grant you 

The CuarrmMan. It looks to me like we have got te have a law that 

ll get back to the basic manufacturer and make him be honest f 


x 


e 
] 
ii thie 


i. change. 
Mr. Berer. Well, that may be. I am not prepared to oppose 
law. 
Che CHatrMan. | know the tire situation. 
Mr. Berer. When vou come, Senator, to the situation you deseribe 


f large dis ount houses, of COUTrSse, according to one schoo] of thought, 


, 


f a certain method of distribution can yet pro lucts out to the con 
mers so that it would be with less cost and less expense than another 
ethod, under a truly competitive S\ stem, the more efficient method 
ould prevail, but I don’t vO § long with an application that would 
low matl-order houses to destroy local merchants, of course, and 
re is no doubt 
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emember very well back in my earlier days in the 

l-company stores carried no men’s clothing, ex 
made-to-measure suits. If a man wanted a suit 
n and he was measured up. The store had three 

. te one, a red one, anda oreen one. The white one 
ndred-percent markup to the company store, the green one 
ercent markup, and the red one was a 3314-percent markup. 
» people who knew the store poll cy, the first thing 
sein they walked in, was, “What card do you use, the 
‘ green?” If they said a red card, they would order a 
But what I am thinking of were the poor, ignorant 
vere about 25 to J compared to the others, who would 
king which color card was being used, and buy a suit 
mnebody who was smart, and there were very few fellows 
the racket, except the store manager, and some of his clerks, 
the same identical suit of clothes with a 33-percent markup 
poor laborer was paying a hundred percent markup on. 
hat I am getting at is we have got to get back at the manu- 
’ surreptitious dealing, shall I say, in this whole antitrust 
“we are going to deal on a fair-price basis. Don’t you think 
of the problems? 
[think itis. I think it is. 
HAIRMAN. I think it is one of the major problems. 
Bere rE. I don’t question that it is. 
inMAN. For instance, let’s take the automobile man. I 
you know it or not, but the dealer carries full 
ty in the automobile industry. 
I know it. ; 
He guarantees the payments, the price of cars sold 
p Han if they don’t pay, he has to take the car 
up. They worked out a new racket to hold 
Plc aia ded the year up into quota periods ot 3 
| he has a certain number of cars to dlispos e of in the 
‘ disposes of 1 less than that number, why, he has 
a certain ‘eae ae But if he happens to dispose 
he gets a rebate on all the cars sold during that 
ast fellow who buys a car from him can really get 
eatin because he is cut back on the other cars sold, and splits up 
rebate. ILave you heard about that 4 
. Berce. I know something of it, yes. 
CnamMan. That is gomg on right now. That is why one 
‘aler can offer you a much better price than another one. 
r. Berer. Those are all questions certainly appropriate for your 
iittee to look into. 
CrairMAN. I just wondered if this committee of which you 
, r looked 1 nto that sort of thing. 

We didn’t look into i particular problems that you 
nk in order to do that, sir, I think that is more the fune- 
ommittee because we were never equip ped 

HAIRMAN. You mean the Senate committee / 
Mr. Berce. Yes; the Senate committee. Our committee was never 
quipped to make factual inquiries. We had no staff, we had no sub- 
pena power, we had no permission from the Attorney General to 


{ 
1 
| 
i 
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make factual Inquiries to est iblish new facts as a basis fo | 
res We were rather giving our judgments on the p! 

at were f: urly Cl ysti ull zed. that had lor ng bothered the p rotession and 
the ch and the bar. 

7 In any event, sir, | don't see how th | L of 
lydings = bapow bear on the problem that you have ment 
don’t dis 
peculiar F 
does not cut a deep slice off of antitrust hog ec ht by authorizing 
resale pl ice maintenance, and Judge Barnes discussed it so thoroughly 
this morn ne that I do not feel any need to vO into it turther. 

The CHairmMan. Here is hy thought. Here is XN YZ ¢ ‘ompally that 
wants to take what you call loss-| 


With any Of your suggestions, but | thi 


islam ot the Miller Tydi 1g Act 1s whethe 


‘ 
i 


eader sales on a certain item. As you 
ell recall, Peoples Drug here in the District had a loss-leader sales o1 
ea4rertes, when the y were selling cloarettes dur o ( VPA day Ss, Up to 
11 cents a pack. The OPA eaught them happing and froze their pric 
it li cents and they had to sell them cigarettes at 11 cents a pac K. 
Mr. Berce. Which was at a loss. 
The CHairMAN. Which was at a loss, but as long as the reta 
vants to take that for the sake of publicity, for advertis 
business, I can see no particular harm in it. But when he does 
onnivance with a wholesaler who then gives him that right whic 
denies to another retailer, I think then you are running into an 
trust problem. What do you think ¢ 
Mr. Berer. Well, I certainly would agree that where he dos 
connivance with the wholesa er, it is a bad pra tice, and there 
ome people who think that any loss-leader sales ought to be 
bited. Now, | have not Given any great thought to that, but 
iat one of the 
tion was that it was necessary to prevent loss-leade1 practice 
have never been able to see that. I felt, and I still tl nk, that if the 
state legisl: itures and ( oOneress Want to outlaw loss aches sale . that 


oreat arguments that was made for fair trade 


ul an be done without upsetting the whole retail-manufacturer 

elationship and oiving them a blanket exemption from the antitrust 
AWS. 

Of course, I think that au \ legislation aimed at eliminating loss 
eaders is going to involve a lot of accounting difficulties and cost 


l 


location difficulties, and things of that kind. It might be lmpt 


} 


able of enforcement. 

Phe CHarrman. That is why I say as long as we control the basic 

| from which they get it, so this one company will not be preferred 
er another company, if they want to put a loss-leader on, 1t 1S not 

roing to hurt anvbo ly because they are putting that on and heuri gf O} 
sing a certain amount ot money 1n order t o geta certain number « f 
ustomers 1n their store. I don’t think that upsets the situation. But 

! 


hen in doing that they go back and enter into an iwreement wit! 


producer to eve them the benefi of a price so they ean take a loss 
eader 
Mr. Berner. In other words, if they make 
ianufacturer whereby they get a better price. 
Phe CHAIRMAN. a 
Senator Witry. Can [ask a question, Mr. ( 
The CrarnMan. Go: ine ad. 
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Witry. As I understand your position, Mr. Berge, it 
ly this: that in your opinion, there is no need for entering 
nendment of a substantive nature of the present antitrust 
that meht / 
Beroe. Well, IT mean, Senator, such as rewriting the Sherman 
vecifically define offenses, or to change the basic nature of the 
Some people have urged the repeal of criminal penalties, 
ng like that. I don’t think that sections 1 and 2 of the 
her \ct need any drastic revision, but the things I am going to 
discuss, and fair trade was one of them, are in a way subsidiary matters 
perhaps, but I think would give an important impetus to antitrust 
nrorcement. 
The question Was whether ] thought this report strenethened anti 
forcement and wherein it did and what legislative proposals 
re made that I thought were helpful, and the first one, L think, 
ld be repeal of the Miller-T'ydings Act. 

Senator Wiiry. Let me ask one other question. Have you any 

eeestions as to whether or not some of the court decisions should 
ve mended by legislation 4 

Mr. Berce. Yes. For example, the Supreme Court back in 1940 

ed that the United States di d not _ aright to maintain a suit 
Gamages ol iccount of conspiracies O whicl h it was the vietim, 
‘ity, say, as a purchaser. ‘I think that case involved 

aused the Government a loss of a huge 

t was, but since then, the law has been, on 

‘ooper decision, that the Government had no right 

it on its own behalf to recover damages. This report 

mmends that it be given sucha right. That amounts to a legisla 

» overruling of a court decision. 

nator Winry. Any other ? 

Mr. Bercre. Well, that is the only one that I think of specifieally at 
the moment. I think, for example, when Congress ~~ the Anti 
Merger Act, it in effect overruled the Columbia Steel case; that was 
the Columbia Steel case where they permitted a subsidia ary of United 
States Steel to buy one of the |: arge indepe ndent fabricators out on the 
west coast, and the actual percentage of the addition of control was 
n . but under the new criteria set u ip by the Anti-Merger Act, the 
eg lat ve history of which shows that the ‘layton Act is intended to 
nip conspiracies and monopolies in their infancy rather than waiting, 
is you must under the Sherman Act, until there is a real attempt to 
monopolize or a real case of monopolization shown, that was a legis 
lative overruling. 

Senator Winey. How about triple damages ? 

Mr. Berer. Well, there are arguments both ways on that. You 

ve heard it discussed today. My own feeling was that I was loath 
to go along with that recommendation, but I see the arguments in 
favor of discretionary damages, too. I think sometimes plaintiffs 
lose cases because the jury feels that mandatory treble damages are 
too much of a pen iltv on the defendants. 

nator Winey. Did you hear the discussion today on the Schenley 
a? 


Mr. Berar. I cuess it was the Seagram case: was it not ? 


Senator Winry. Yes, the Seagram case. 
Mr. Berer. Yes, I heard that this afternoon. 





DY QO 


Senator Winey. Was there anything from 
think would require legislative correction ¢ 

Mr. Berer. There is the matter, of course, ot 
conspiracy. 

Senator Witry. That’s right. 

Mr. Bercr. We didn’t make any recommendation for legislatio 
on that, and I would have to say that without further thought, I don't 
believe it is a matter that requires legislative action. 

Senator Witey. Have you in your statement prepared a sheet, 1, 2 
3. 4. 5. indicating what should be done legislativewise, and what you 
think should be done otherwise ? 

Mr. Berce. Well, I discussed 3 or 4 recommendations here that I 
think should be favorably acted upon. 

Now, there has been prepared, I believe, by the Department of 
Justice, a summary of the 11 legislative recommendations that 
report makes. Is that neht, Mr. Bicks ? 


Mr. Barnes. We have a summary here which lists actually 12 ree 
ommendations for legislative changes, if we assume that the recon 
mendation relative to labor exemption be listed as a recommendatio 
1 


} P y } 
ill addition, we have a sting of the 73 administrat 


tions made by the comm! tee report. | shall be or] id to make t 
portion of t ie record, if you desire. 
nator Winey. I think that should go into the re 
The Cuamman. It should. 
(The document referred to follows :) 


eC recone 


1) Defense Production Act (50 U. S. C. App. se 
June 30, 1953) should be ex led And a separate 


trust immunity beyond the Defense Production Act 
ially approved projects requiring large investment 


3. Mergers 
No legislative chi 


|. Distribution 


(1) The Miller-Tydings amendment to the Sher 
and the McGuire amendment to the Federal Trade Cor 
repealed (See report, pp. 149-155.) 

(2) Robinson-Patman section 2c (brokerage provisi« 
(c)) should be amended to revitalize except “for services 1 
report, pp. 1S7—-193.) 


(3) Robinson-Patman section 8 (eriminal penalty 
tices) (15 U.S. C. sec. 13 (a) ) should be repealed 
». Patents 

(1) Recommend that, in addition to repealing 
mark Act of 1946, the Congress enact the followi 

f that act: 

The benefit of incontestability under section 1 
to affect the jurisdiction of any Government 
under the antitrust laws of the United States ; 
tered mark in any case in which the mark is alleg 


ised as an instrumentality of violation of the ant 





Geeneral to issue 
st defendants in civil 
port, pp. 343-347.) 

tion 1 (15: U.S.C. se 


$10,000 on each 


(Hw TM 


f S5.000 per 


384.) 


single damages 


ro ENFORCEMENT AGENCIES 


{Ek SHERMAN ACT GENERALLY 


ontinued vigorous enforcement: Thus 

mittee unanimously adheres to antitrust fun- 

hough many forces and other Government policies 

ur creative American economy, we believe the anti- 
most important” (report, p. 2). 

been fluctuations in the vitality and wisdom of 

nd enforcement as well as occasional setbacks in 

Nonetheless, a backward look across the 64 years 

s on the whole a healthy process of growth through 

Is have gained in strength and effectiveness” 


hat certain conduct be deemed unreasonable “per se” 
such as agreements among competitors to fix market 
, are ‘conclusively presumed to be illegal, by reason 
eir necessary effect,’ so that they can quickly and positively 
s of the Sherman Act. In such cases, inquiry under the 
once it has been decided that the conspiracy or agreement 
constitutes price rigging or production control. For further 
tts are deemed unreasonable as clearly anticompetitive in 
(report, p. 11). 

to courts that market division among competitors be conclusively 
While in no Supreme Court case have the facts been limited 
mple market division among competitors, there is little doubt, 
r of principle or of precedent, that agreements among com- 
ivision should be and are treated like price-control arrange- 


and enforcement agencies re exclusive dealer 
ilership forms part of an attempt to monopolize 
lesser degree of unreasonable restraint prohibited 
da violation. On the other hand, where an exclu- 





i Variations 
al terms, products 
) 17 ) 


Recommendation to ur al enforcement 


monopoly power start with rimary fact of 
Al] indicial arche f . on pols pe wer 


of supply controlled 


con 
th the se 


Recommend 


‘, 2d 416, 482 (2d ¢ 
11. Recomn 


ness effi 





supplied (1 
342 (D. Mass. 


COMMERCE * * * WITH FOREIGN NATIONS” 


courts and enforcement agencies re Sherman Act’s 
n: (a) The committee feels “that the Sherman Act 
gements between Americans alone, or in concert with 
such substantial anticompetitive effects on this coun 
* * with foreign nations’ as to constitute unreason 
76) 
ttee believes “that conspiracies between foreign com 
within the Sherman Act only where they are in 
result in substantial anticompetitive effects on ovr 
‘international complications likely to rise’ from any 
as they did the Court in Alcoa ‘that Congress cer 
r’ such arrangements when they have no restrictive 
commerce.” (United States v. Aluminum Co. of 
Yd Cir. 1945) ; report, p. 76.) 
urts and enforcement agencies rescope of “trade or 
nations.” The report urges, “that the words ‘trade 
! eign nations’ should be construed broadly to include 
and export flow of finished products, their component parts 
but also, as in domestic commerce, capital investment, and 
TORO) 
n to courts and enforcement agencies re inquiry relevant vo 
to this country’s foreign commerce: (a) The report approves 
that, under the rule of reason, defendants may proffer evi 
ities abroad constitute no undue restraint on our foreign 
absent the challenged conduct, trade, and investment in a 
vould be virtually impossible. We believe that de 
ved to show that, due to foreign economic or political 


rs, their conduct at bar was prerequisite to trade or investment in a foreign 
* (report, p. 83) 


the report cautions, “under no circumstances, however, can impossibil- 
le or investment in one country justify consequences illegal under the 
‘ de that country ; nor can impossibility of export or import of 
would in effect be an unreasonable restraint of American in 
ve feel that the rule of reason cannot be used to justify con 
iy competitors by showing that, despite a primary purpose to 
ntrol production, divide markets or allocate customers, 
ions made such restraints a more profitable way of doing 
SS) 
enforcement agencies “advance discussion with affected 
projected antitrust proceedings seriously involving any of 
foreign programs” (report, p. 97). 
mmend to Congress that Webb-Pomerene “may well be 
are adduced to show some changes in the present pattern 
trolled buying agencies, state monopolies, and other combina 
e cartel policy prevalent in many parts of the world” (rr 


Til, MERGERS 
ommend to courts and enforcement agencies that the ‘‘congressional ob 
' establishing more effective rules against mergers,” provide “the main 
lide to the administrative and judicial construction” of section 7 (report, p. 
117) 
18. Recommend to courts and enforcement agencies that the legal test for 
vertical acquisitions under section 7 be whether there is a “reasonable probability 
that the merger will foreclose competition from a substantial share of the 


market” (report, p. 122) 


19. Recommend to courts and enforcement agencies that the legal test for 
horizontal mergers under section 7 be “whether the competition lost as a result 
of the merger may, in the context of the market as a whole, constitute a sub- 
stant al lessenir of 


f competition or tend toward monopoly (report, p. 123 





broader antitrust 
re: 
Recommend 
thoroughgoing f 
characterize a ref 
mpatible with antiti 
“However, the « 
nd conspiratorial refi 
a4 hie Inmend to 
invol 


trade j 
27. Recommend 

under Clayton Act 

s whether a sy of challenge ‘xclusive arrangements 
ompetitors from ntial mar report, p. 146) 

“6. Recommend to c iri rcement agencies t 


ce grade and qua ! it Robinson-Patmiu 


nuine physi 
eral buyers’ 


ve different 


n-Patmar ti 3 a reaso! 
t . loet r i rit > ‘ r > f "eo) 
f production or distribution . arian rice differs 
ted in good faith t igh any authoritative and sound accountins 


imce as a matter aw ( eet th requireirent for wstifi ti 


oO Recomm 
pendent and sig 
hanging conditions 
revising his pri 
ned,’ the second statutory fact hich the enumerated exam} in the ] 
llustrate: In any event, 1 w tl ignifica common denominator in 
from-homogeneou Sample wot n ‘iora : ¥ the sells 


business position, but ¢ { tane j nar ‘onditions beyond 


seller’s control. The p ild enable : ller to reflect su 


djustments in good faith by revised price quotatior 1 short 
this may incidentally prejudic mm istomers 
prices in the immediate past qually recommend 


to protect a seller’s flex l LIT 


whether already underway or 





proot of 

grant backs should 1 

products they cover, nnd 
agencies that ‘an improper pu 

lize or attempt to monopolize throug! 

ist liability : On the other hand where 


uurpose or effect of nonuse is unreasol 


attempt to monopolize, the patentee 
| 


aws. Clearly, however, contract 


‘ust 
patentees to refrain from using or to refuse t 
nventions should be deemed unreasonable per se’ 


1 


ourts that “absent any concert or arrange 
vide price fixing, * * a patentee who 
irketing the patented product may fix the 


licensee or licensees may sell” (report, p. 233) 
“from an antitrust standpoint, a tying clause 
‘clause in any other contract” (report, p. 258) 
product is patented, the patentee should be 

he entire factual setting, including the scope of the 
patented or unpatented products, the patent does not 


site to illegality of the tying clause” (report, p. 


s that, regarding patent pools, “in any given case, 
an examination of the purpose of the inte 
the interchange when formed, and its operating 
situation, some of these factors, or even one of 
other instances, all demand consideration” (report, 
‘ringement suits, the committee recommends to courts 
hould be considered a defense to a parent infringement 
wn that the patent in suit is integral to the violation 
tomary patent relief conflicts with antitrust goals. Fur- 
ngement suit in which antitrust violation is the basis 
ms, the court, pursuant to rule 42 (b) of the Federal 
should order separate tials of the antitrust issues 
h separation may be essential not only ‘in further- 
avoid prejudice,’ but also ‘to serve the ends of jus- 





sputed conduct 


av not warrant 
mmend to Departn 
with regulat 


tion 


{agricultural Coo pe rat 


trust e% 


51. Recommend to courts regarding agricultural cooperatives’ ant 


tempt to or actually obtain monopoly pow 


tion that “where cooperatives 
Ineans not sanctioned by sectir 1 of Capper-Volstead, the Sherman Act s 
apply even though the monopolized product’s price is not unduly enhar 
(report, p. 311). 

o2. Recommend to the Department of Justice and the Secretary of Ag 


ture: “First, the formulation of administrative criteria, particularly for 


. t 
lidance of smaller cooperatives, in determining whether or not particular 


luct comes within the exemption; and second, a more formalized coordina 


} oe »} . . V6 i o 
igencies for exchanging 


etween the Secretary and Government antitrust : 





represe! ferent 
that judgment” (report, p. 337 
ment of Justice and the Federa 
ement and investigatory res] 
cl 


IsSIOn, or 


nding divestiture, 


ilty (2) \ 
the purpose of tl 


ap ssible res tant d sruption 
kets, and the public needs in peace 
feasibie to prepare belore trial a 
el that once divestiture has been 


ount, in submitting a plan to effectuate the 


as well as on the defendant and persons in 
mers and employees. Such appraisal, we em 
of any antitrust enforcement agency” (r¢ 


he Assistant Attorney General “designate ad hoe or ¢on 

nd the »blem at hand may suggest” to “review 
nt Attorney General on his own initiative or 
ntial or actual defendant.” Most membe 


iestion of policy or a serious doubt exists as to 


ld be instituted and if so, whether such proceedings 


issues arise involving the relief to be sought in civil 
ince of a complaint or at the close of litigation ; 

ve arisen in the negotiation of consent judgments; 
e been made by parties under investigation for settle 

sent judgment prior to the filing of a complaint” 
\ntitrust Division “prefiling negotiation whenever the 
‘for efficient enforcement” (report, p. 360). 
the Department continue “to negotiate consent judg 
ill defendants” (report, p. 360). 
“renewed and separate negotiation 
reached, should be minimized” (report, 


fof consent settle 


as once been 


Department should not require in all cases that de 
draft” of a possible consent judgment (report, p. 


consent negotiation, the Department shonld not seel: 


in 
to transgress constitutional boundaries: 


y the Supreme Court 
particular case, could not reasonably be expected after liti 


it “each antitrust case, public and private, should 


uurts th: 
all districts, promptly after the action has 


practice in 
‘or all purposes” (report, p. 362). 
ts “where pleadings do not present issues of fact or 
arity for efficient trial preparation, the court and 





69. Reconmmend 
| dissipate 
therwise be 


expires af 


(report, Dp 
mend to the Depart: t “no change in 
tment of Justice fe Wal * clearance 
uformal discussion Pore I tween 
private parties” (1 ; 
mend the Com ntinue ifs new 
nt procedures which: 
“1. Eliminates the previous requirement that consent settlen 
igs of fact or a statement of th lleged unlawful practices 
Permits disposition of : ise b nsent at any stage of 
lows settlement of a case ; Oo some or all of the 
4. Authorizes hearing an ‘rs to accept or reject 


roposed consent orders, h acceptance subject to C 


1 rejection subje a al to the Commission Howe 


ay be taken only if the ti aff joins with respondents 
report, p. 371) 


72. Recommend that the Commission continue its new 
rocedures involving: 

“1. Closer coordination between the general investigation staff and those | 
marily responsible “for compliance with orders, stipulations, and trade-practice 
‘ules 

or ‘e frequent use of procedures for requiring the fil 


manner and form of compliance 


ation 


n for enlisting 


‘ywide observance of trade-] 





can ° 
LISS1IOnN 


all proceedings and 


investigative files should, to the 
available to the other 
ly consult with their division 


newhat scattered through the Federal Bu 
onsolidated into a distinctive unit of the 
ible to the Division and the Commission as well 


ds should regularly meet to review significant investiga 


menced, discuss what proceedings, if any, should be 
best equipped to handle them. * * * 

d never for any reason, including differences it 

the facts, proceed against the same parties for the same 


same factual situation” (report, p. 877) 
“unreliable estimates of damage, essentially based 
rk contrary to the Bigelow requirement of a ‘just 
the damage based on relevant data’” (report, p. 380). 
Witry. Thank you very much. 
IAIRMAN. | am wondering if something should not be in 
nt (rovernment from contributing to monopoly. For 
this situation arise in 1953. I got letters from two 
le companies complaining that the specifications issued 
by the Defense Department were SO worded that it 
ry General Motors. Therefore, all of the other 
es were prohibited from bidding. Now, I am just 
lern og f there should not be something pul up on the question of 
ust to prevent Government agencies from contributuing to mo- 
nopoly by so writing specifications that they could only be filled by 
me company. 
Mr. Berce. Well, we had a similar problem during’ the war-procure- 
ent period 
Che CrratrmMan. I know. 
Mr. Berecr. At that time we had this Small Business Section in the 
Dep irtment of Justice and they used to vet complaints where specifi- 
1 \ | vn that w LV and eo over and try to work it out ad- 
th the other departments. I agree that is a major 
drawing of specifications 
In other words, Government can contribute to 
don’t watch out ? 
But it would occur to me, just off-hand, that that is not 
dle through the amendment of the antitrust laws. It 
it is to be handled through a sterner requirement of the 
that draw the specifications, 
he Cruamman. Well, Lam not talking about that. 
enator Winey. You are talking about milk orders, aren’t you? 
he CuatmMan. Tam not talking about milk orders. Iam talking 
about this. I don’t know whether you realize it or not, but if the 
entire United States fleet was stationed off an island and we had an 
Army fighting on that island and it ran out of ammunition, do you 
realize the only thing that would fit the guns of that Army would be 
the small arms ammunition? Why? Because the admirals and the 
generals put the specifications so that you could not exchange ammu- 
nition above 50 ealiber. Now, the only reason you can exchange 
ammunition from 50 caliber down is the fact that the Congress has 


written certain laws thiat require standardization. 


‘| 
~~ 
I 





HAIRMAN, 


BERGE. 
(HAIRMAN. 
idemark l 
rv better.’ oO lt 
Berce. Well, 
han the She 
ission Act th 
( HAIRMAN 
Bercre. And 
of contra \ 
CHAIRMAN, Of 
Berce. Of Gover 
verall monopoly po 
I should certainly thin] 
of your committee. Th 
this Attorney General's Cor 1} 
The CHatrman. Ilowever, vo report, \ 
of the effect upon the oe hel | iblie. W het 
tect the general publ 
Mir. Berar. No doubt. 
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Mr. Burns. There was one further questior 


‘ se V l | be prope. sui 
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with respect to the contention of some peop 
petween the objectives of tl 
Act? 
Mr. Berce. Well, I will g 
expressing the committee’ | 
. conflict, and I don't know 
willing to pose the pro lem. 
The Sherman Act tend 
price structures. Ifa 
cutting prices, that 
Patman Act tends 
mpetition. My thoug Ol , 
: by Dean Kdward H Levi 0 
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LAWS 


abso the Federal Trade Con 

between competitive purchasers 

illegal under the antitrust laws 

wever, may » required under the Robinson 
terms and conditions among sellers may 
rangement ler the antitrust laws. Under 
iowever, not only is uniform treatment as among 
d the likelihood of price reductions to individual cus 
t conditions thereby diminished, but in addition, 
deviation from uniformity, the act makes it im 
the most intimate knowledge of the terms 

is promotes price rigidity and produces evi 


ation practices or industry customs may be 

‘ price pattern, definite deviations from 

are likely to indicate violations of the 

I won't name the industry, but we had 

advising and who wanted advice as to whether 
ces were legal under the Sherman Act. They 
list price that was prevalent in the industry. It 
reement on prices, but 1t was an industry in which there 
items and, in order to avoid chaos, there had to 
ation in the various shapes and sizes of their 

e in the industry was to quote discounts in 


‘ir actual sales, and there were so many differ- 
s, In fact, every transaction seemed to be an 
ey quoted what was necessary to quote to get the 


hat more or less convinced me there was ho price conspiracy 
y 


itive, but probably they were violating the Robinson-Patman A¢ 
ked them which they would rather violate and they said they 
ike their chances on the Robinson-Patman Act because 
le severe, 
rtake to solve that; I am not advocating repeal of the 
\ct. Certainly this report is an effort to improve 
Patman Act. The chapter on distribution which covers 
Patman Act contains one of the most detailed analyses 
tion of the report. I am not competent to discuss it, and 
,1f you want to go into that phase of it, who are more 
I. But one of the problems as I see it is to try to 
basic conflict in philosophy between the two acts. It 
ttle more than philosophy. It is a conflict of application of anti- 
inciples. 


nM AN, Well, that will be all. We will recess to meet at 


e chairman as soon as we have arranged for the next 


:15 p. m., the committee adjourned subject to the 





A STUDY OF THE ANTITRUST LAWS 


WEDNESDAY, JUNE 1, 1955 


Unirep STATES SENATE, 
on ANTITRUST AND MoNopPoLy 
OF THE COMMITTEE ON THE J UDICIAI 
Washi 


met, pursuant TO orice. nt LO: | 


r, Senator Harley M. Kilgore 


Senators Kilgore. Kefauver. tt) cl Wil ; 
Joseph W. Burns : 
5s stant ec 
HAIRMAN. The committee will come t 
» Subcommittee on Antitrust and Mor opoly of t] 


clary Committee is engaged in a comprehensive study and investiga 


nse l. 


wn 6} 
1 t 


on of the entire field of anti st laws with a view toward 
o whether revision a 
sary. We realize that v 


iny of the complex problems w] 
. 1 


iw and economics who special 
issisting the subcommittee and 
problems. 

This stud and investigation has been ut dertake) 
been a growing public debate that the antitrust law 
nation and a fresh appraisal of their functioning 
economy today. It should be noted that the antitrust 
consist of a single statute, but ‘ series of statutes enacted 
times. They include the Sherman Lect of LS9O, the ( ‘ayton and 1 a 
eral Trade Commission Acts of 1914, the Robinson-Patman Ac 
1936, the Miller-Tvdings Act of 1937, the Celler-Kefauver Anti 
Act of 1950. the McGuire Act of 1952, and others. Trom time 
{ ongress has exempted certain industries or trade areas from 
rigors of the antitrust laws. Many people have expressed a 
that vag 
intitrust laws over this 65 vear period have produced mfus 


onflicting nolicies. One of our tasks is to determine 


ueness and ambiguities and the Various changes made 


are anv conflicts, either in the statutes themselves, or in their 
pretation by the administrative agencies and courts. We m 
consider whether the laws have kept pace with the tremendou 
nological changes that have occurred. For these reasons 
that reexamination of the entire body of antitrust laws is i 

The antitrust laws have been termed a charter of economi 
They declare that competition shall] be the al id orl le of our econo) 
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I] (mel Can business b 


iit problem is to set standards o1 ouides for deter 


ee on we desire in a dynamic and expand 

WW vethet isk of ende cue tuara eal akienn a Vil 

cl exemptions so as to achieve an effective incl uniforn 
trust policy. 


os Commencing 


today have n twofold purpose. (one 
» Ot the country "g lea din Y economists discuss the nature of 
ture today, the kind of competition which vias. 

intitrust laws in aiding competition or ret: irdit 

consider the Important prob lem of mergers. 
onomic discussion we want to learn to what extent 
peen al nerease 1n ae ot re power, al dl 
compet 1 | been atfected by ee mergers. This economi 
. background : ainst pee ie 1 the variou 
ic cae lered. 

‘to define and clar ify those terms gener: ally used 
lave economic and leval slonificance A usefu 
Lmutual understanding of the words used. \ 
common ground is a first step in progres 


Important and difficult questions before the country 
iatlol al economic policy should | be with 1 respect 1 
espol ible body of opinion points to the very hig 
picks we now enjoy, and attributes it in large par 
Bi 
ances and labor saving 
ybiles, radios, and other products. A great deal 
VOoLTeSS IS attributed to Big Business. 
| esponsible body of opinion believes that the 
reatens the economic foundation of a free 


( 
1 
} 


y Business. These pe rsous re fer to the S eacdly 


home produ ts, eeu 


a progressive concentration of economic 
ver and fewer corporate giants, which they 
and likely to exploit the public. They fee 
progressive decline in competition. 
m of mergers, Congress enacted the Celler-Kefauver 
of 1950 primarily for the purpose of plugging a 
tion 7 of the ¢ ‘layton Act in order to slow down the 
novement al . mg Aas: e whie h might subst: intially — *n com 
We wish to learn why mergers have continued at a gre: 
because section 7 is still not adequate to prohibit ca. 
cause the law has not been vigorously enforced ? 
most of the mergers do not substantially lessen 
hould not be ee This subcommittee hopes 
this perplexing problem through testimony at these 
Gays “se ings, 
ly proposed in two great industries, automobiles 
the problem. The executive branch of the Gov 
ith enfore Inge the Antimerger Act. ap yproved the 
mobile industry and disapproved a proposed merg 
qustry. Since both of these industries have been de 


recent 


Va few aan ies, lt should be very enlighte 
tee to have representatives of the Government 
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deral Trade Comm oO} ; 
Now, Mr. Howrey. mn vour s 
before the New York State Baa 
tne post Koren 
merger wave 
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STATEMENT OF EDWARD F. HOWREY, CHAIRMAN, FEDERAL 
TRADE COMMISSION 


\ir. Howrey. Yes. I t { ss. Senator. 
| | may explain h a | e, whe | said that 
t as the wave at > tur he eenturv a 


l 
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the twenties ie ] umber of mergers 

. the economic importance of the individual mergers were not 
int. 
not mean to suggest ‘ ie ¢ Wimnulat ve etlect was not very 


| Wills merely OMMpAarines the IndLVId ltl movements, the 


the turn of the ce) tury, the one in the twenties, and the present 
ment. They, of co rse, il] put together have a imulative effect 
e consider a very disturbing one. 

ve a prepared statement which deals largel) 

that was sent to the Congress last May 20, : 

d it if you would like to have me do sO. 

Phe Cuarrman. All right. We would like for you to read it so that 
I can ask you some furthe r questions on it. 

Mir. Howrey. Mr. Chairman and members of 
ereatly appreciate the opportul ity to appear th 

our invitation. 
It has been sugeested that I deal with the subject of n ergers, pal 
larly from the standpoint of the Federal Trade Commission’s con 
prehensive economic report on mergers which was transmitted to the 
(‘ongress on May 20 of this year. 

Ch Ss subject is 1! deed an impr rtant one. "7 he high 1 ceidence ot 

ergers is one of the disturb no facts of life in our economy today 
Presented are questiol wh ch are perhaps more | {hi ult il cl 
enging than any other in the entire field of antitrust. 

It was for this reason that the Federal Trade Commission, on Oct: 
ber 26 of last. vear. directed its Bureau of Economics to conduct 
peedy but thorough economic investigation—for the purpose of 

ving the Commission, the Department of Justice, the Congress, and 


ne public with documented facts on the dimensions and sionifica ( 


i +} 


i the merger movement as a whole. It was venel illv eon ceeded 





irgely speculative. 
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a task force ot law vers, 


he reeXall 


accountants, 


Moving promptly, 


ECONO} 
as therefore appou ted with authority to sele 
uiar mergers having the oreatest sjonific 
irrent merger movement and to speed their 1 
of methods des oned to cut redtape. 
Reorgeal ration clirective No. iS. issued on April 
tailed functions of thi 


r) ? 
i 


uwhce 


ivestigation 


s task force and the men and women 


curs to me, Mr. Chairman, that you might like to in 
e rer ord | S ib nit it for that purpose in case you desire 
The CuHatrman. Let it go in the record at this point, 


( Che document refel red to f« llows:) 


of the FTC reorganization directive No. 13 setting up the 


tl authority vested in me as Chairman 
the Reorganization Plan 
he work of the C« 


of the Fede 
No. 8 of 1950, and in order to fie 
mmission under section 7 of the Clayton Act, as amended 
sk force is hereby established. 

sk force will 


ssion ol 


be headed by a chairman under the immediate supers I 
itive Director, and responsibility for the performance of the functior 
mission’s staff enumerated below 


iIsloO 


is hereby transferred to the tas 
eation and selection of industries in which the incidence sign 
r acquisitions is high, and the employment of procedures necess 
information with respect to such mergers or acquisitions 
Development of procedures for speedy initial screening of new mergers 
tions by trial lawyers, investigators, and economists, and developme 
h additional procedures as may be necessary to obtain supplementa 
oncerning such mergers and acquisitions ; 
ation on a case-by-case basis of whether surveys, sam 
needed, and if so, the stage of the particular case at wl 
best be developed in a form admissible as evidence; 
of mergers or acquisitions presently under study in the infé 
» purpose of determining those which shonld be expedited : 
ration of premerger applications: and 
tion of the 
res, 
wedures which 


rey 
I 


rvey 


possibility of greater use of compulsory 


interrogatories, 


processt 


depositions, stipulations, 
might speed the handling of section 7 cases, including 
development of any appropriate amendments to the Commission’s rules of pra 
which might assist in the achievement of this end. 

“T am designating Robert M. Parrish as Chairman of the task force 
llowing persons on the staff to serve as members: 


and othe 





\W 


' . 
maiwrence 


Robert L. W 
Ames W. W 


wt 


ot report today on the confid 


hougl t s possible for 
the selected mndustry wreas 
\ttention s being foe) 


mportance, the ones that count 1 


COnOMLL Impact, 
- merger re} t itself, ; | d a momet 
) and was transmitted to the chairmat 
President of the senate and the speaker of 


One 


i 


other thi os, it points out that mergers 


e ik 
] 
hi 


“ure nearine the post r 4 


the pre lepression rate of the late 1 


Iwo major statistical studies are contained in the report. 
Phe CuatrmMan. Do you attach any significance to the fact th 
ergers occurring during the depression vears, al ad those th: 
owed, are a lower number than the ones now going on! Wi! 
‘Xpanding economy and the peak of business, apparel tly, 
Nis constantly expandit ae | imber of mergers. 
Mr. Howrey. I might say, first, that this study was prepared b 
ir Bureau of Economics, and was prepared under the supervisio 
f Dr. Jesse Markham, who is on his way here by air, and if he is 
n the room soon, we hope he will be before I get through. 

It was transmitted by the Bureau of Economics to the Commis- 
ind we approved it and issued it. 

Phe CuarrmMan. I’m not talking about the report. 

Mr. Howrey. | was leading up to saying, that I think in this do 
ment there is the conclusion that the incident of mergers is the greatest 
during periods ot prosperity rather than in periods of depressio1 < 

I think in the late twenties there was an enormous growth 

ergers. Ido not believe that mergers are high in depression v 
and I beheve this report bears that out. . 

The Cuatrman. In other words, bankruptcies go higher in dey: 
sion years than mergers do; is that not right / 

Mr. Howrey. That is correct. 

The CrarrmMan. Isn't it a fact that there are capital surpluse 
make it possible to have this enormous growth of mergers / 

Mr. Howrey. That certainly is one of the reasons. 

The Crarrman. During prosperity ! 

Mr. Howrey. Yes, sir. 

Che CHarrRM AN. That is the basic cause. 

Mr. Howrey. Well, we found in our study, that there were 
basic causes and, | suppose, back of all those basic causes 
money to do it with or they could not do it, that is the point 


making. 
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d, please. 
these ar Llyzes 1.073 mergers Al d acqu 
1954 in the manufactiun ne and min ne fields 
ls of these acquisitions, the report points out, were 
ith assets of $10 million or more. In contra 


WIth 
assets of less than $1 million accounted for less thay 


acquisitions during 1948-54 were in the nor 


nery industry with 249 mergers, and in the food 


ll} ber of 


245, 
Let us subdivide again merger by acquisition a 
lal agreement, in other words, where the stockholders 
pal { icipate in the merger and each gets an exchanger 


nad 


) ec 
the merged company. Don't you find that the mergers 
exceed the mergers by mutual agreement ? 


wkReEY. I think not. 
IRMAN. I think “merger by agreement” is rather a loose 


P ut 
a 


Mir. Hlowrry. I think most all of the mergers are by mutual agree 


nent 

The CHarmrMan. Yes, 

Mr. Howrey. I think it is important that we get the words straight. 
We have “merger” which usually means merging of companies of 
relative or the same size. 

We have the term “consolidation” which may mean a group of com 
panies, and then we have the term “acquisition” which we have used 
our report to cover all types. 

Now, I think generally the most import int method used is the ex 
change of stock. Whether you call it by mutual agreement, purchase, 
usually the easiest way to acquire another company 


But there are many other ways of 
its 


or anything else, 
s through the stock exch: ange. 
just buying the assets, and then the other corporation liquidates 


corpor ate form. 
We have a chapter in our report which deals with the methods used 


during this period in merging, taking each one up and discussing it. 
The Cuatrman. We recently had a matter up in which one ag these 
kind of blew up. This was a case in which 


ttempted acquisitions K 
even the corporate charter went on the auction block, and was about 


to be sold to a company which was not even interested in the business 
for which the charter was originally issued, but because that charter 
high value on the stock exchange. 

Mr. Howrey. a and I understand in the bank merger of New 
York, abo ut which I know none of the details; I understand there that 
il] company technically bought out the big company, and they 
e charter of the small company. 
dustry groups in number of mergers were : Chemic: il 


125: textile 
96 


had a very 


kept t 
Phe next 181 
168; fabi an metals, 161; transportation equipment, 
and apparel, 117; electrical machinery, 111; nonmanufacturing, 
mining, 81; primary metals, 78; stone, clay, and glass, 70; paper and 
allied products, 60; professional and scientific oe nts, 47; lumbe1 
and furnitur Pe a ; printing and pub 
lishing, 24; 1 he products, 23; leather bicncks, 21; miscellaneou 


min ifacturing, ZO: and hs manufactures. 1, 





pan, 
Imiport int, 


ire COMmmMOn, 
Ccompahliles 
d vesting 


* part ot 


hinade, 4 


etforts ot both 


Dealing with 
plans most often 

tor ks between cOomMpante 
ompany from 
market. The 


used in both a (| } 
Turning to the “W ; the 
nvoly ne competit e tar ) Wi , “eem To 


These are: addition ‘apacl iccounting for 2 out of 





ts, accounting fol | Ol 


toward sources of supply, 1 out of 8: 


ok hg id ultimate sale to consumers 
| 


ha C] 5 located in new markets, 1 o 
‘actors, however, are not the only forces under- 
he report lists such other factors as: (1) Li 
panies to command adequate financial resour 
zation; (2) surplus cash in the hands of 
; ) aging owners wanting to retire or adjust 
tax savings under provisions of the Internal Rev 
more favorable rates on capital walns, tax-free 
ind tax adv: intages from carrying forward past 
credits against future earnings. 
e report reveals, indicate that when a manufac 
‘xpand his capacity his first decision must be whether 
If he builds he creates additional capacity and con 
UVS he reaps not only t the advant age of inc reasin ge bi 1S 
y but acquires the market previously served by a competitor 
may interpolate there, the report goes on to say, with othe 
being equal, the costs being relatively the same, why, the ten- 
is to buy rather than to build new capacity. 
Che analysis 


report says 


orces discernible in acquisitions * * * indicates that where 


ng facilities are available for purchase at a price even approxi- 
construction cost, the balance is strongly weighed in favor 


Competitive considerations, the report continues, are especially 
nportant if a manufacturer is diversifying into new products, sup- 
lving new markets with existing products, or supplying existing 
arkets where he sells at a freight rate handicap. ‘They also apply 
f the proposed expansion is vertical in nature, such as increasing 
to produce raw materials; supplying the manufacturer with 
ent parts, or expanding his operations to produce and 
ute end produc ts. 
sted as examples of acquisitions offering quick economies of scale, 
ication, and stability in both production and distribution 
ompetitive struggle were the following: 

olidated Foods’ integration and diversification in the produc 
tion and wholesale distribution of food products. 

\vco Manufacturing Co.’s addition of a wide variety of household 

ppl es and farm equipment to its previous lines. 

Burlington Mills’ expansion over the years from a company engaged 
exclusively in manufacturing rayon textiles to the manufacturing 
and marketing of yarns and fabrics made of synthetic fibers, cotton, 
wool, and mixtures of synthetic and natural fibers. 

The report said that in discussions with the Commission’s staff 
members, both acquiring and acquired companies have pointed out 
that tax savings are a frequent factor in acquisitions. The report 
then referred to the recent merger of Willys-Overland and Kaiser- 
Brave ‘rin the automobile field. “Willys-Overland,” the report noted, 

i becoming the earning asset in the merger, obtained Kaiser-Frazer’s 
losses for tax credits against its future earnings.” 


( 





et resolved it 


ned com] eS 
CuarrMAN. Getting back to what you discussed just a 
0, this tax question, is it not a fact that the carryback, carryover 


atures of the tax act are an enormous incentive for one compat 


uwquire another one in order to get tax credits? 

\ir. Howrey. I am sure that is so. 

iportant one, but we think it is a very important one. 

We think that it was present in the Kaiser-Willys merger, where 
\\ illys had been earning a net profit regularly, and Kaiser had bee 


OSINg quite reocularly. I think at one period, a year or two before 


ne merger, they had a $30 million loss, and my recollection is that 
n 1952 Willys had about a $6 million profit. 

Well, they merged, and they kept the Kaiser Corp., and they were 
ble to write off. I am told 

Che CHarrman. On the other hand, vou may find a big company 
that has subsidiaries with losses is interested in bu Idineg up its tax 
reaits and alleviate the losses by the subsidiaries. 

Mr. Howrey. I am not an expert in that field. 

I ne ( HAIRMAN. I ran into one case of this kind where they bought 

i company and were cong to completely obliterate the plant. 

Mr. Howrey. The difficulty that presents itself immediately, the 
YoU act, as I read it, and I am sure as the authors intended it. and as 
gislative history conclusively demonstrates, was not intended to 

yp all mergers. It was the enforcement agencies that were to look 

the mergers and, to speak loosely, pe rmit the IOC ad ones to merge 

d t prevent the bed mergers, and those which lessened « ompetit on 
were prohibited, those which might increase competition were to be 
permitted. 

Now, lL have been asked why we have not recommended amendments 

» the tax laws in this report. Well, the answer to that is that we are 

idying the problem. 

[t is not an easy problem, because once you pass an amendment to 
the tax law you cannot make that distinction between good and bad 

ergers. They have to all be treated alike. 

So that would require, I should think, consultation with the Treas- 
ury Department and the tax experts, and with the committees of Con 
vress to ascertain whether we want to keep the concept, which I think 


ne te 


s desirable, of not stopping all mergers . 
| think the Kaiser-Willys merger on balance was a cood { 
ur economy and nota bad thing. 
Senator Kreravver. Mr. Chairman, may I ask Mr. Howrey, hat 


y 


} roblem of this merger for tax purposes that we have just beer «lis 


ou discussed with Mr. Humphrey or with the Treasury people the 


) 


cussing. whether some amendment of the tax law might be indicated ? 





not vet done so. 


th other Government 


ommissioner of Internal Revem 

ve think were motivated primar! 
‘alled attention in om report to insta 
idvertised that they would like 


its 


W] aT, 1S youl perso! | opin On ibout 


I think this advertising IS very bad, and I t 
needs very careful atte) tion. 
» preserve, 1f 1 can, the concept of your orig 
hould not outlaw all mergers as such. 
nergers are vood, and they promote our Col} 
are very bad, and I think we must preserv 
r antitrust laws which is to prohibit 


tion and restrain trade, and perm tho- 


e, Set up this task force, for example, to speed the p 
; 


umination of the bad ones. and we want to oo atter thie 
jut I do think that the mergers lke the automotive mergers 
mal] n unles, are beneficial rather than cet1 ental 
to our economy. 
Senator Krrauver. Well, don’t you think it is a rather unwhole- 
situation when a company has a bad year or two and instead of 
ng to work out its own problems and vet back on the black sick 
of the ledger, it tries to see where it can make a good deal at the 
expense of the Government, just by selling the idea of merging with 
omeone who needs a tax situation ? 
Mr. Ho VREY. I agree: yes, indeed. 
Senator Krrauver. Don’t you think that is something that 
Federal Trade Commission ought to be making some recom 
tions about, if you think it is bad ? 
Mr. Howrry. I think we should; yes. 
[lowever, I think we should do it in consultation with other ag 
d departments, in luding the Tax Department, and including 
ommittee and the other committees having jurisdiction. 
We set the facts out in this report. From those facts I think 
in take a look at the situation and recommend changes in ow 
tax IAWws. 

My only reservation at all is that we should try to keep i 
unendments to our tax laws the concept that we have in the 1950 act. 
Senator Kerauver. This tax incentive merger, as I see it, real] 
results in the Government’s subsidizing and paying the cost of thi 

merger, does it not. Mr. Howrey ¢ 

Mr. Howrey. It certainly helps. It certainly did in the Kaise1 
Willys case. IL do not think it nearly covered the full amount. | 
or $70 million was involved in that purchase. But 
the tax incentive was important there and is, I think, much more in 
portant 1n other cases. 

Senator Keravuver. It also gives a strong competitor an incentive t: 
sort of push his smaller competitor to the wall, and then having 


t | nic SHO) 1 





mtTo fT e 
wy ley We 
reneral Mot 
cer, the Gove 
UISITION. 
Mr. Howrey. Yes: it might. I do not conceive of any pos 
ny Grovernm Ss permitting those tw merge. 


f that. J nk if vou would use another example. I w 


Keravuver. I do not mean to imply that Chrysler 1 
nto that situation; but Tam just using it as a hypothetical 
frankly. if you would have looked at some current mere 
years ago, I would not conceive of some of these companies that 
I merged as being In a pos tion where they were more or less forced 
io so. SO you cannot prophesy what is going to happen i the 


Mr. Howrey. | think you have to look at each case L case-by 


| do not like to use names, but I think Kaiser-Willys is a merger of 

f type that, under all of the facts of the case, w here there were only 

big ompanies and 6 small companies, I think that even the con 
ed Kaiser Willys Co. in 1954 in the passenger-car field still had 
v about three-tenths of 1 pe reent of the volume in that field. 

Now, we analy zed that merger, and we passed on that merger, (I 
ipproved it not because we wanted to see a company grow bigger, 
we thought on balance, under all of the circumstances, that we 

hould permit that merger because we thought it would permit the 
combined companies to furnish some competition to the Bie Three 

ut might not otherwise be there in the years to come. So I think 
ou have to look at each case on a case hy-case basis. 

I think that in that instance under all of the facts of that case, you 

vourself would have approved it LOO percent, because there Was ] ol 
h else that you could do. 
Senator Kerauver. Do not accuse me—I doubt if I would have: I 
o not know enough about it. But I do say I think it showed the 
crowth of a system under our tax laws to which some thought ought 
to have been olven a long time ago. 

I did not mean to interrupt you. 

Mr. Howrey. We exposed all those facts in this report, and I am 

re that they will lead to some suggestions to solve the problem. 

[ do not want to leave a wrong impression, but we do not find that 

1 major incentive to mergers is the tax incentive. It is one of the 
portant ones, but we do not find it to be a major one. 

Senator Krravver. That is not exactly something that a company 

hould be proud of. So don’t you think it may be possible that while 


hev may be Oly ing other reasons as the primary reasons, the taking 
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ht be more of a reason than they 


k the m vjor competitive reason is the de 
ie clesire to get that new capacity without 
They can get the new capacity and 
seems to be the major competitive factor 
itive factors which I have just listed, that of the tax 
nportant in that field. 
lhe purpose of antitrust and monopoly legislat! 

not to remove competition; its that not right 4 

Mr. Howrey. That is riaht. 

The Crrairman. In other words, even though a tax incentive 
present, that alone should not govern. But the question as to whethe: 
or not such a merger does reduce competition toa dangerous point 

here the welfare of the se leasa whole would be involved, $ 
mportant one. 

Mr Hownr y. That is the exact point I was trying to make. 

The HAIRMAN. Of course, I agree with Senator Kefauver that 
a4 Tax law Is an added incentive. that also should be looked into. 

Mr. Howrey. The philosophy behind our antitrust laws is to pre 
vent restraints of trade and mergers and various other practices 

here it may lessen competition or tend to monopoly, and the competi 
tive consequence or competitive effect must be ascertained by lookir o 
at the market facts. 

So I suggest that when you are looking at the tax statutes wl 
do not apply in that way, they do not apply to that sort of concept, 
they ap ply across the board. Ke verybody is treated exactly the same, 
and we will probably want to bear in mind and keep in the merge 
field a concept of the good and the bad. 

Che CHarrman. Of course, a tax law might make it possible to hay 
more mergers: is that not right ? 

Mr. Howrey. Yes. 

The CuHarrRMan. In seed words, making it easier to merge and 
thereby vet an elimination of competiti on mainly because such a 
law is available. 

Mr. Howrey. Or on the other hand, I suppose, and I say again, | 
am not a tax lawyer, but I suppose the tax laws could be written s 
that you co ild stop all mergers. It depends on whether you want to 
follow that rule or not. 

The CHarrMan. Yes. 

One interesting thing in your testimony so far that has struck me 
is your remark that the major group of mergers has been in the food, 

ile, and kindred fields, exclusive of the nonelectronic manufac- 
ring field. 
Could that in any way contribute to the present situation that al 
though farm prices have dropped pretty heavily on the farmer, food 
prices have not drop ped at all? 

Those things seem to affect what I call the minimum living standard 
of the American people. Food and clothing are two essential musts 
in the Americat economy. 

A merger of that kind might contribute to the maintenance of the 
high cost of the basic essentials of living. Do you find enough of 


tu 


that voing on to have that effect ? 





of the acquil 


to type ot acquisit on, 
tov ns ana boug! t « 
towns, 
lan a merger ot 
‘o., but using it 


orden 


( i 1 le, 
\ir. Howrey. Borden 1 » | : ate acquisit 


1 1] 
er Vou as \ Oy nose Ww Vii corporat 


anyone in tl oom who ean? We ha 


Phe CHatrman. I would just say that that is an interesting 

Mr. Howrey. Mr. Blair might be able to answe1 your question. 

Mr. Bratr. I did not quite understand the question, Mr. Chairm 

Che Crramman. The question is whether your study went into 
ition of a bunch of little fellows in towns and cities. Do y 
iber, Mr. Blair, we discussed that when the Kefauver-Cell 


with respect to Borden 


TAIRMAN. I am ju ang that out. I just used Bord 


l 


] 
name that is well known. 
the company that has made more acquis 


Mr. Buatr. Well, tl 
er in the field of minn or and dairying is Foremost Da rie 


. } ] 
rt ti 


1e prises acqu red by Foremost are of the nat 
cle scribe, that is, they are small, you might say, 1 ilk distribut ng 
nts or in some case they ire enterprises where the farmer | 
picks up milk from other farmers, distributes it to 

The CHatrmMan. That is the type of case I am gett 

Mr. Buarr. Yes, there are several of those. 

The CHatrmMan. I am just wondering if you had gotter 


because I hada comy laint some time ago in one section of Vire 
West Virginia. but Vireinia, where a number of individua 





ns of that ype. 
Phank you very much. 
may want to have in mind, and 1 am sure you 
ite, app! 


lloweve I’. that is pointing tO a possible 


ies to corporation S. 


the reason I was bringing 


= ry facts to be considered in evaluating probable 

(1) The character of the acquiring and the a quired 

(2) the character of the markets affected: and (3) changes 
hg company and in the adjustment of other companies 


hese markets. 
which reduces the opportunity or incentive of sellers 
nter new markets, to experiment with new channels of 
ition, or to exercise choice among products and prices, may sub- 


lesse] competition. 


mot and need not be investigated in each case, 


particular market contexts, can | 
ne a part of the record In certain 
‘ reasonable cost may leave gaps in the 
helpful in reaching greater certainly as to the 
an acquisition While sufficient data to support a 
, sufficient data to provide certainty as to competitive con- 
the words, “where the effect may be” in the Clayton 


nces ol 


into “where the effect is.’ 


Ly refel red toasthe Sherman Act. 


pointing out problems involved in the use of market informa 


ral evidence—in luding the need to protect third parties 


closure of confidential information—the report says: 


‘ 


use of market information in the administration of section 7 of 
ses special problems, refusal to use such information will not 
Conclusions concerning the competitive consequences of 

tions cannot be reached on the basis of rule-of-thumb, they must 


basis of the market facts relevant for an understanding of such 


ps I should refer briefly at this point to the merger section of 

the report of the Attorney General’s National Committee to Study the 

Antitrust Laws. ‘That Committee stressed the fact that the clear 

ject of Congress in amending section 7 of the Clayton Act was to 

ablish more etlective rules against mergers and to strike dow h some 
rgers beyond the reach of the Sherman Act. 





COnNOMILEC ¢ lis iences oO 
trong ty rejected any 
mn oft shermal 


1 


ted tl! 


ther the 


? 
supplies or sie 


ere a rea 


from 


In determi) ne t » legalit of horizontal mergers, said the Atto 
hey General's | Ue he laa volume of the merged compal { 
hardly bears on the question of whether the competition lost as the 
result of the rmay, 1 he context of the market as a whol 
constitute a substantia! , nine ot competit on or tend tov 
monopoly. In some case : ie market share in which competit oO 
eliminated, however, may be of prime importance. In othe 
ferent market factors may be equally important in measu 
effect on competition. 


\s the Pillsbury opinion sugg 


gests, no one pattern of proe 
meet the requirements of all cases. It will always be necessar 
analyze the effect of the mergers on relevant markets in suffi 
detail to permit iu col clusion as tO its probable economic effect. 


It mav be relevant. said the Attorney General's committee, to st 


(1) the character of the acquiring and the acquired companie 


1 1 ) } 


the chara teristi ‘s of the markets affected. (3) the immediate ¢ 


in the size and competitive position of the acquired company al 
ty 1 1 


; 


position of other companies in the same markets, and 
able long-range competitive consequences. 
The Commission so far has issued thre complain 
three important industries, flour milling, paper, an: 


If may, Mr. Chairman, I \ 


sav since we set up our task force we have taken the mereetl 
I 


ould | ke to int rpolate 
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channels. We have established a task force 


task force are lawyers, economists, and accountants, all 
enting the various parts of our Commission, and they have the 
Ob ¢ selecting, —_ on this re port, the industries that need inves 
vating, the cases that have the greatest impact on our economy, and 
we expect within a fairly near future to institute additional cases. 
he problem there, of course, is one also of mone y and manpower 
ree cases we have pending now are big cases. ‘They take a 
‘al of time and 1 umbers of economists and lawye Ars to try them 
I think, 200 and some lawyers, and we have enormous 
We have a jurisdiction which is probably greater thar 
rovernment agency over our economy, So Lad not KnoOV 
y of these merger cases which, if they get into actual lit 
we could handle with our staff. But we conte mpl: ite bringing 
iber of additional cases, and we are certainly going to go after 
ises where we think the impact on our economy is adverse. 
ie CHatmRMAN. The Federal Trade Commission can go into court 
Oring cases. } ou are limited to civil cases, are you not 4 
Mr. Howrey. No: we do not go into court at all, except on the 
ew ot our orders. 
Phe CuatrMan. In other words, you operate as an administrative 
rt vourselves ? 
Mr. Howrey. Yes, sir. 
The Cuarrman. And then, on review, of course, your attorneys g 


to court representing 


Howrey. We issue an administrative order, a cease and desist 


order. 

Phe CuatrmMan. On the other hand the procedure of the Antitrust 
Division of the Justice Department is through the courts ? 

Mr. Howrey. That is correct. They are the traditional prosecutor. 
We are an administrative agency having no access to the courts ex 
cept in certain types of cases under the Wheeler-Lee amendment 
vhich do not include merger cases. 

The Cuarrman. In other words, the operation is parallel, shall we 

ay, to the operation of the Patent Appeals Court and of the United 
States district court, either one of which may act upon a patent cis 
pute. However, the Patent Appeals Court is limited to a trial from 
the record subject to appeal, whereas the United States district court 

. court where cases are brought de novo, and a trial is had in the 

strict court. 

Mr. Howrey. Yes. I think that analogy applies to the Department 

f Justice and to Federal Trade. We both administer the same laws, 

iat is, certain sections of the Clayton Act. But we till the same 

elds using. however, different. tools. 

_ The concept of the administrative agency was that we should deal 

ith the prob lem asa prever itive, not as a prosec uting age ncy. 

We try to prevent these mergers or try to undo them by admin 

-trative hearings and administrative orders. 

The Cuarrman. Your method gives you access to the records 
the corporations involved without further court action ? 

Mr. Howrey. Yes. 

The Cuarmman. Whereas the Department of Justice has to bring a 
-it or institute a criminal action before they get access to the actual 
vecords 2 
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Mr. Howrey. Yes. That is, compulsory access: 
access in a voluntary wi , 
One of the recomn end it on tf the Attornev Get 
was to olve the De} artment of Justice what is called 
rocedure, whe ‘re sh Vv th lV Can inc ‘ivil cases demand access to ee umel 
he same way in which we have access. 
The Cuarrman. The reason I asked that question w: 
that in your statement. ‘There was a question raised abi 
Attorney General’s report. 
Mr. Howrey. It m ight be interesting, if you will pern 
larify a —— it what Une concer of the administrative agency 
You will recall that the ICC is the best example; that the ce 
vate lit isatien through the courts, used to be ; only 
ing railroad disputes, fixing rates, and all those 
Tell, that broke down completely. The courts were not equi} 
ndle those technical matte rs. a nd the Vv did not have the time 
dollars would not permit them to do that. 
: he CHatrmMan. And the same applies to patent matters, too. 
. Howrey. So they set up the ICC with their experts to try to 
indle that on an administrative basis. 

Now, they set up the Federal ‘Trade Commission, which is thi 
cond oldest administrative agency, With a little different concept 
was to eut across all industries. It was not to deal with, as 
CAB or ICC, a partie lie r segment of our economy ; they 
it across allindustry. [But we were to try to approach the probk 


T 
7 
A 
tl 


the same way, that is, as a body of experts. 

We were given not only lawyers but we were given economists 
tatisticians, accountants: and in our false advertising field we 
loctors and — on our staff. 

We were to try, as a body of e xperts, to approac h these trade regula- 
C10) prob lems al fe to stop them before the ‘Vv got to the courts, because 
the courts were not equip yped to handle them. They do not have 
economists and statisticians attached to the bench and, of course, the 

olume is so great with the growth of our economy that they cannot 
handle them 

In other words, put it this way: We supplement the work of the 
Department of Justice, the Antitrust Division. 

The CHarrman. All right, go ahead, please. 

Mr. Howrey. Well, _ finished my statement except as to the 

uding paragraph, which I shall read. It is merely a conclusion. 
s our hope that you a alt find the Commission’s merger report of 
stand assistance in dealing with this important subject. We at 
aencinie are continuing to study the myriad of facts contained 
he report, After we ¢ omplete our own consideration of these fact 
we shall consult with other interested agencies and then decide whet 
ort what extent legislative changes may be desirable. 
Phe CHarrMan, All right. 
I think in order to expedite matters and to get in as much as pos 
voing to ask Commissioner Gwynn ie to testify next, and 
we will ask both of you questions indiscriminately, 
ust stay here or step to one side unt il he finishes. tl} 
like to vet both of you back here to answe} questions put 


mimiittee. 





Ket rs | you take over for a few minutes 


STATEMENT OF JOHN W. GWYNNE, MEMBER, FEDERAL TRADE 
COMMISSION 


s<tutement, Senutor. 
( ommissioner Gawynne, the committee 


I}s many vears ot service Vi ith Tlie 


Ll 
Hlouse Judiciary Committee bac] 


»read your statement. 
it for the committee ? 
Mr. GWYNNE. Y¢ Copies were made available. 
Senator Kerauver. | have one here. 
Mir. Gwynne. Before I beoin, Senator. I wonder if I could sa 
. recall tho vears with a oreat deal ot pleasure, and have a 
ppreciated the splendid efforts you made, and I am elad tha 
umendment that you worked on so diligently has finally been ado) 
Senator Kerauver. I thank you. 
Mr. Gwynne. After I got out of Congress is when it happet 
no part of the credit. 
Kerauver. Commissioner Gwynne wrote the report 
on the bill that | tiled in that Congress, on sectio 
uu become a member of the Commission, Commissii 
,¥ Lie 
Nia tember 25, 1953. 
Senator Krrauver. All right, sir. 
Mv. Gwynne. The amendments to the ¢ ‘layton Act adopted LD 
29, 1950, marked an Important step in the history of antimonop: 
slat 


. GWYNNE. Se] 
I 


ber 2 
portant unendments was the inclusion of the a ‘quis 
thin the scope of the statute. Prior to the acdopeLl 
(ct, mergers were usually accomplished by STOCK pul 

cle velopment ot holding companies and their contr 
of other corporations was the primary evil which held 
of the Congress and the public. While a merge) 
rough purchase of assets is not usually as easy as through acquis 
n of stock, nevertheless, it was soon learned that it could be done. 
. the effectiveness of the original section 7 was greatly limited 
nother important change was the omission of the test of lessening 
ion between the acquiring and the acquired corporations 
of the old law was apparently not construed literal ee 
t entirely ignored. The result was to introduce 
derable confusion, which under the present law does not exist. 
| ination of this clause makes it clear that the prohibitions 
ion were not limited to horizontal mergers. The House 
ary Committee report, in commenting on this, points out t! 
the law makes it clear that it applies to all types of mergers and acai 


| 1 


tions, vertical and conglomerate, as well as horizontal, whic] 
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e boundary 
ir WYNNE. 
( HAIRMAN, 


qading, Ssenatl 


ted to get that el 


Intent 
ble language: 

f these the bill, if 
ibility bu reasonable probabil 
j | n accord with 


probabil 


inble 
Laie 


} 
1 seeks 


Congress has made it clear tl 


horse s stole) 1) gent consideration mW 
] = ; j 
eh SU h lOc KING will ao some Foor 
the law, this mandate to check 
of adm ! 


2 tne barn door at a ti w] 


This prospective apple ition ot 
detined evil in its incipiency, presents a difficult problem 


tration. The law does not prol bit all merevers. Nor do i I 
F eat } 


Tr ttect 


vy, Where there is a reasonably probability of the press 
| fant al lesse} ing ol competition or tel den 


to wit. the subst 
monopoly. 
Senator Krrauver. Mr. Ch 
hink the legislative intent as set forth by 

the beginning of this statement down to the pal raph 


th “This prospective applecati n of the law.” is espe ally 


airman, may I interrupt te 


( ‘ommiussionel 


> “epee a 
Be Ing one of the Sponsors oT the amendme} {to section 


louse and in the Senate, 1 would Say that I think he has 
t what the Jud clary (‘committees in the House 


learly jus 
amending sectiol 7 of the Clayton Act. 


ae 
id in mind in 


Mr. Gwynne. Thank you. 





STUDY OF THE ANTITRUST LAWS 


HAIRMAN. All right. Anything else? 
tor Kerauver. No, that is all. 
( \IRMAN. Go ahead, please. 
Gr YNNE. The application of x law in a concrete case will 
ose a difficult problem and one in which there will often be ; 
(ference of opinion. Nevertheless, the courts and the administra 
iwencies are not complete strangers to this type of work. A judg 
led upon to issue an injunction where no injury exists, but 
hreatened for the future. A jury under proper i 
‘court often assesses the amount of present damages 
‘or injuries which may extend into the future. I 
ion must not be based on speculation or conjectur 
result of the diligent study of proven facts against 
f human experience. Thus is the future forecast and rea 
sion made for it 
amendments to section 7 have accomplished four major 
hey have broadened the law to include all means by which a 
! ap De diptnd lished; 
They have taken out certain provisions which might make for 
eason: b] e wat cation. ‘The elimination of the competitive test be 
i the acquiring and the acquired corporations, and the eliminatio1 
he word “community” are examples. 
They have included all types of mergers, vertical, horizontal 
d conglomerate: and 
+) They have stressed the importance of attacking the problem of 
ho} oly in its ine ipl ency. 

The amendments and the legislative history indicate that the Con- 
cress meant to deal with the problem effectively. The new section 7 
ippears to be a much more useful weapon than anything we have had 

eretofore. 

Mr. Chairman, I had occasion on November 5, 1954, to discuss some 
egal phases of this amendment before the antitrust section of the 
I}linois Bar Association. 

[ would like to include that statement at the conclusion of 

laTKS. 

The CHatrman. All right: that will be included. 

Mr. Gwynne. No study of the problems of mergers would be com- 
plete without consideration of many other factors of our present 
political, economic, and social life. Our times have been characterized 
by important scientific discoveries, technological advances, and greatly 
mproved methods of production and distribution. All these have 
iffected the methods of competition. Nevertheless, they do not take 
the place of it; in fact, they are largely the result of it. 

Without discussing these broader features, I would like to mention 
ome more - commonpl ice matters covering the day -by -day enforce- 

ent of the antimerger statutes. These problems are in three phases: 
(1) Diseovering the fact of a merger; (2) determining whether there 

reasonable ground to believe the law has been violated: and 
try ing the case. 


There is no one place where complete information can be had about 
the facts of a particular proposed merger. No notice of intention is 
equired. Many of the initial steps are often taken before the publi: 





ANTITRUST 


ment knows about it. After that, some investigation must 
ide to determine whether the merger violates the law. There 
ertain number which have no competitive importance. Never 
=s, considerable time and effort must be spent 1n find ng that out. 
would not seem unreasonable to require ¢ orporations p rhs a ga 
er to keep the Government advised from the be oinnl ng of 
ts long th s line Prompt ande fective cooper: ition would, in nthe 
n, be much simpler than going through the unscrambli 
f it should develop that t he acquisition violated the law. 
(isa long and tedious process 
Ision 18 a matter of great concern not 


} 


nut also the public. ‘| 


elr 


ie 


rial of cases under section 
only 


he question to be resolved 
*f 


lect on competition. \n examination must be made o 
~ such as the size and competitive import 


nce ne Leu 
quired corporations, the situation of the market gener: 


and many others. 
‘essary to give careful consideratio1 

the fac ts hecessary to be proved, and (Z) the means by whicl 

facts may be placed before the hearing examiner and the 


eelt ee WSITLIONS by either corpor: itl ion, 


re thet ial begins, it Is ne 


ssion. 
last is partic ul: rly important. The trial of 


uc h citte ‘rent from the 


t 


any antimonopoly 
‘ial of a negligence case, for example. 
a bs introduced by calling a relativel 
tnesses famih: me with te facta: 


he evidence may 


The record is usually short and 
gal questions already more or less settled by court decision. ‘ ‘he 
| tiol i | | tt] : t d I} 
ry in an antitrust case takes a wider range. Many economi 
re relevant. eal care must be fale to confine consideratio 
itters that are relevant and to get those facts into the record in 
imum number of words. Consideration must be given to the use 
a alre ady a available from reliable sources 


~| 


, such as census reports 
irveys. Commenting on this type of evidence, the court 


In 
¥ 


Minnesota Mining and Manufact uring Company ((1950) 92 
Sup p. 947, at p. 948) had this to say: 


vant political and economic facts 


can be presented to tl 
lal way. It is not necessary 


the court in 
to comply with those mini 
lentiary competence suitable for the proof of 

omparative loose procedure commonly 


the 


nal standards 
other types of facts, 


followed I = antitrust 

Government seeks an injunction (cf. U. S.v. U.S chinery ¢ wr 
C. 89 Fed. Supp 349) It is sufficient that the economic and 
from published sources recognized 
» by the 


politi 
as authoritative, persuasive, 
profession of economists and political scientists 
are presented at a time and in a manner which give the : 


adverse par 
lite opportunity to examine, to challenge, to rebut, and to argue upon tl 


responsibility in the trial of these cases must 
in improving trial te hniques. ‘These 
ises will always be difficult, but much can be done to expedite the 
proceedings and to shorten the record. Ih 
forget the requiren ents of due 
ir great legal system. 
Every respondent is entitled to a fair trial, 
ment’s case, and to develop his own. But 


come 


and if ie pub 


| ose who have any 
] 


-e diligence and imagination 


doing this, we must not 
process as laid down through the 4 
to properly 

i doing this. | 

p rate so that the case Mey be tried as simply and as expedi 
possible. In the long run, that should be as much 
t is in the interest of the public. 


er tioushy 
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In his interest 





us follow 2 


BEFORE FEDERAL TrabDE CoOMMISSI 


Howrey, Chairman; Lowell 


lr, Secrest. 
Docket No. 6180 


Crown-Zellerbach Cor poration, 


a Corporatio) 
OPINION OF THE COMMISSION 
Commissioner: 


ry appeal by counsel supporting the complail 
to do with a tabulation identified 


as Commuissi 


charges respondent (which is engaged in the business of p 


ing and selling pulp, paper, and paper products) with violation of Sectiou 
the Clayton Act in connection with the acquisition of St. Helens Pulp & Pap: 

Subsequent to the issuance of the complaint, the Federal Trade Commissio1 
resolution, authorized the Bureau of Economics to collect data, ascertain 


n 
characte! ties 


and prepare statistical compilations for use in this pr 
ceeding. 
At the hearing Dr 


I 


Irston R. Barnes, an economist of the Federal Trade C 


on in charge of developing the economic work relating to Section 7 n 
testified th it he 


natters 


had charge of the carrying out of the above resolution and he 


ited in detail various steps taken under his supervision. He testified in 


} 
ice that St 


Subd 
Helens had reported that 98 percent of its sales in the Western 
‘ific States were to converters and jobbers. Questionnaires were prepared 
ying the various papers formerly manufactured and sold by St. Hele 
‘rtain specified types. The questionnaires to converters classified the prod 
‘ight types of coarse paper ; those to jobbers covered six types of coars¢ 
three types of coarse paper products. Both jobbers and converte: 

» instructed to show the dollar volume of such purchases from each nan 
pplier of such products for specified periods of time, both before and afté 
acquisitiol If the company’s records did not supply prices on the produ 
specified in the report, estimates based on company records were to be use 

of jobbers and converters was made up from St. Helens’ salesbo: 
respondent’s sales analysis, from Lockwood’s Directory of the Paper & 
Trades for 1953, and from other sources. Some wholesale grocers wert 
included. Answers to the questionnaires were required to be certified by 
officer of the corporation. Reports received were tabulated both as to dollar 
me and percentage of aggregate sales by each supplier shown in the reports 
» conclusion of the direct testimony of Dr. Barnes, the tabulation 
bit 62) was offered in evidence. 


(Con 


Respondent objected on the 
asic material on which the survey was based had not bes 
or cross-examination, 

rial were made available, it would be necessary 
At that point an ad 


uD 


The Hearing Examiner ruled that unles 


to sustain the obje 
journment was taken and counsel supporting the con 


with the Commission the matter of authorizing the respond 


; ination of the reports, 
18, 1955, the Commission directed the Bureau of Economics 
ords to the Bureau of Litigation with authority to make 
to counsel for respondent under the following conditions: 
ve made available to such counsel in the Washington Offis 
inspection and for use during the examination of 
es who received and edited the replies and compiled 
ition secured on FTC forms EE-1 or EE-2 that can 


ng companies shall be admitted 


il 


ly for 


ee 


into the public record 





prin 


ind, second, 


ividual - 
asked what 


ision seems to have 


ining of equity rule 48 


to the bli pinion or consumer surveys, 
dmitted in evidence 1 ulatio f factual data, which 
numerous persons not availal for cross-examination 
mpany of America | : S11] S20), one of 


+ } 


sits in Arkans: chibit 1 vi a tabula 





THE ANTITRUST LAWS 


drillings of 605 test hole rhe e 


at the individual and numerous drillers s 
1 had learned in his separate drilling operations 
ns that the offered exhibit was hearsay. Th 
the purposes of the lawsuit. It also appear 


istom to accept such test-hole reports as correct 


to verify them Powhatan Mining Company, 


situminous ¢ 


} 


105) involved an application to the 
ent of Interior for changes in minimum coal 
25 pages of tabulations base 
Bbitumin 


vision admitted in evidence 
the Division under Section 4, Il (a) of the 
show the prices of coal of similar quality sold 
in the district Section 4, II (a) provided ‘A 
orders to such statistical bureau hereinaf 
nated by the Commission and shall file 
All such records shall be held by the st 
al records of the code member filing such inf 
the tabulations were admissible under t | 
e hearings and that the exhibit was no 
Insurance Company v. Roundup Coal Mining Cor 
action to recover on a fidelity bond bec¢ 
an employee, Bunker. One claim was that bu 


t 
Lo 


} 
h 
t he 


from the company’s customers and failed 

ooks Exhibit 65 was made up by an auditor from rep! 
ustomers, in which replies was set out what purport: 
of the individual accounts. The exhibit was held to b 
but also made up of a series of self-serving declarations.’ 
the showing of the circumstantial probability of trust 
factory nor was there adequate showing of the ne« 
it appears that the evidence, even if admitted, wou 


t 


bearing on the real question at issue. 

econd principle, that is, the necessity for the evidence, Wig 
ecessity, in one form or another, is found in all the hearsa) 
th 


e on Evidence, Volume VY, Section 1630). In applying this 
reasonable and practical approach as is show 


ecommends a 
(35 ec 


ment from U.S. v. Aluminum Company of America 
e says that, as the word ‘necessity’ is here used, it is not t 
ormly demanding a showing of total inaccessibility of first 
condition precedent to the acceptance of a particular piece 
necessity exists where otherwise great practical inconveni 
1 in making the desired proof (Wigmore, 3rd Ed., Vo 


» ePXperle eed 
Vol. VI, sec. 1702). As will be seen by scrutinizing the cases cited 
a | with or supporting the Merriam case, it is inconceivable 


' eord 


courts whose decisions control in this court have said can proper] 
ed as requiring that physical inability be shown in order to establis! 
f necessity which constitutes one of the conditions precedent for using 
otherwise, the result would be that the exception created 
ould thereby be mostly, if not completely, destroyed.” 
ssity for the evidence has been emphasized particularly 
re the inquiry often takes a wide range. In comment 
in U. S. v. Minnesota Mining and Manufacturing Compa 
947), said at page 948: 
il and economic facts can be presented to the court 
It is not necessary to comply with those minimal stand 
competence suitable for the proof of other types of fac 
e loose procedure commonly followed in an antitrust case where 
eeks an injunction (Of. U. S. v. U. S. Machinery Corporation 
pp. 349)). It is sufficient that the economie and political facts 
shed sources recognized as authoritative, persuasive, or reliabl 
on of economists and political scientists, and if the publications 
time and in a manner which give the adverse party adequate 
ne, to challenge, to rebut, and to argue upon them.” 
also Cub Fork Coal Company v. Glass Company (1927, 19 F. 2d, 273). 
two tests of admissibility in the instant case, consideration 
must be given to the statute under which the data was collected and tabulated 
Section 6 of the Federal Trade Commission Act provides: 
‘That the commission shall also have power— 


ts, even 
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‘sented at 


rnait + 
Vy to € 
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uracy of Section 6 
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information of this 


nsure the ac 
Commission Act 
the use of 
The personal property 
ind certified by 


hnerTeuase 
tax system of many states 


rr 


usiness f 
ected by officials the individual taxpayer 
ions of this data so collected are 
governmental subdivisi 
ler example 


-used a 


ate wed by be ds 
tio 


The use of informa ’ 
yy independent organizations 


busines such 


ween ons. 
Census Bureau is anotl 
na variety of subjects are 


was considered admissil 


urvey 
Pillsbury Mills, Ine., Docket No. 6000 
mmission’s Exhi 


surveys made | 
d relied upon in the 
and as having probati 


field 


It is our conclusion 


it it is hearsay 


before 


he second question (and the 
e Com! 


nitation placed by 

> was based. 

Many of the cases already cited have also considered this question 

tan Mining Company et al. vs. Ickes, the Director did not allow an inspect 

f the invoices on which the tabulations were based, because he 

confidential. The court pointed out that the information secured under 

4. II (a) was not confidential in this type of proceeding, and that the dis« 

should have been made, in the interest of a fair hearing. Northern Pacific 
7), was a suit involving the fixing of 1 


cay Company vs. Keys (91 Fed. 47) 
ailway commissioners. A large number of tabl 


rates by a state board of ri 


considered 
Ss 





ever 


riod rhe work 


the departments who were 
essary to call the clerks 
a part of them, 
h the computations were made 
opposing party for examination. {uqustine vs 
action by the Administrator of the OPA for 
Imergency Price Control Act Exhibit 11 
harges made by Augustine in the sale of meats 
investigator, Ortland, obtained the original in 
had another investigator prepare the tabulation 
Ortland, alone, was called and testified he 
of invoices. All the invoices, however 
‘examination by Augustine and the tabula- 


se decisions is that cross-examination is a valuable 
tricted beyond the actual necessities of a particul: 
order of the Commission of January 18, 1955, was 
is ordered that the said order be withdrawn and 
lieu thereof : 
this litigation the basic information collected by the 
juursuant to Commission resolution of May 6, 1954, and 
n compiling the Survey of Western Converters and Job 
Paper and Paper Products shall be made available 1 
sel, at si reasonable times and places as may be deter 
s examiner. No information secured on FTC forms EE-—1 or 
ntified with reporting companies shall be admitted into the 
rnpose 
the Hearing Examiner for further proceedings in 
n. 


GWYNNE FOR PRESENTATION NOVEMBER 5, 1054, To 
OF ILLINOIS BAR ASSOCTATION, CHICAGO, ILL. 


950, Congress adopted new amendments to the Clay 
together with the legislative history, suggest some 

) the interpretation of section 7 as amended. 

igraph of section 7 now reads: 

on engaged in commerce shall acquire, directly or indirectly, 
part of the stock or other share capital and no corporation 
n of the Federal Trade Commission shall acquire the 
assets of another corporation engaged also in com- 
of commerce in any section of the country, the effect of 
substantially to lessen competition or to tend to create 


changes made in this paragraph are (1) the inclusion of the 
sets within the scope of the statute, (2) the elimination of the 
between the acquiring and the acquired corporation, (3) the 


Is “in any line of commerce in any section of the country,” 
of the tests by which the illegality of a proposed merger is to 


n 7 made no attempt to prohibit mergers by acquisition of 

‘rs of that period were usually accomplished by stock pur- 
lopment of holding companies, and their control (often secret) 

ns was the primary evil which held the attention of the Con- 
ition of the section by the Supreme Court greatly limited its 
and led to demands both in and out of Congress for modification of 


ticularly statements of Senator Cummins, 51 Con- 
tepresentatives Rept. No. 1191, 81st Cong., 1st sess. 


pany v. FTC, FTC v. Western Meat Company, Swift and 
’. §. 554 (1926). Arrow-Hart and Hegeman Electric 
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The present law prohibits acquisi 
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any particular ca 
rather by the realities of co 
T1Vé Ompetit Oo! 
tion should be given 
its practical transportability, i 
area, and many others 
words “in any section or community,” as 
to amend section 7 In the final vers 
for the purpose of making the law 
of competitive effect being applied 


area having no relation to the real ars 


sidered does not appear in the Sherman Act. Nt 
hat act have had occasion to consider the quest 
affect the entire United States.” These decisi: 
onstruing this particular phrase in the Clayton Act 
contained the words “or tend to create a monopol 
In the present law, the language is “in any line of co 
is made applicable both to substantial lessening of « 
to create a monopoly 
Nons Company v. American Can Company,” the court cor 
any line of commerce” as it appeared in section 
section prohibited certain discriminations in yp 
he to substantially lessen competition or tend to cre: 
of commerce The court said: 
prehensive and means if the forbidden effect or tendency 
of all the various lines of commerce, the words ‘in ar 
illy are satisfied.” 
argument that the words must be confined to the pur- 
ce in which the seller (discriminator) is engaged and he 
the line of commerce in which the purchasers were engaged 
Senate Judiciary Committee report says: 
acquisitions which substantially lessen competition, 
create a monopoly, will be unlawful if they have the 
» of commerce, Whether or not that line of commerce 
siness of any of the corporations involved the 


the House committee report: 
tantial lessening of competition or tending to create 
intended to be applicable only where the specified effect may 
a nationwide or industrywide seale. The purpose of the bill is t 
npetition in each line of commerce in each section of the country.” 
ommerce is sometimes defined as the manufacture or distribution of a 
inet from all other products. The difficulty is, however, that many 
differ from other products and yet not be distinct so far as competi- 
oncerned. On the other hand, two products may fall in the same 
vet may not fill the needs of the same class of buyers and 
really competitive. For example, under the particular facts 
Columbia Steel Corporation” seamless high-pressure steel 
irded as not competing with welded low-pressure steel pine. In 
Shoe Company v. F. T. C.,” it appeared that two types of shoes 
id in different markets and to different classes of buyers with 
ect to 9% percent of the business, there was no real com- 
acquiring and the acquired corporations. ‘Therefore, there 
competition between the two companies. 


2d sess., p. 5. 
1 Company ((1948) 3234 0.8 : U0. 8. v. Yellow Cab Company 


g., 2d sess., p. 5 


gy. Ist sess : p. 8. 
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idence which has a tendency t 


i onably probable? 
me attention to the words “may be 


section 7. 


0 prove or disprove 


i found both 
and new ‘rsions of The Senate report explained that 


of these eans that the bill, if enacted, would not app to 
possibilit ut y to the reasonable probability of the prescribed 
ned by the Comm Administrative 


ion in accord with the 
concept of reasonable probability conveyed by these 
nt in any statute which seeks to arrest restraints of 


4 
Feder rrade Commissior 
ibject in International Salt Company 
Oil Company f California v. U. 8S. ((1949) 


1949) and 332 U. S. 392 (1947). 





In concret 
issuance OL an Q 
present damuces 
is confronted wit . 
ss did not intend that the 

or conjecture W hile 


not only 
vislation the evils 
is generally said 
ils of economic concentration 
Nomding Companies The intention 
ent the substantial lessening of 
i colpetling Corpo 
nsidered by both the Ho 
in each report 
various antimonopoly 
seein headed in 
roduct of a common aspiratior 
\mong all the nations, we have placed th 
It is the cornerstone of our economic 


tly in mind by all who have any responsibility 


that the conditions under which the cor 
m those existing in 1890 or in 1914 
es, mass production and distributiotr Li 
field, a different standard of living, ¢} 
effect on the production and distribution 


‘ 


tition is still essential but it is com 


omp 


ngress was that mergers, however brougl 
sen competition, contained a threat to our eco! 
lopted, together with the general legislative h 
o deal with this problem effectively. Atte 
of the existing law and attempts were 
lal result was a Weapon more potent than at 
s obvious. The end result, whether good, | 
nd largely upon the skill, the judgment, and the « 
he agencies, and the courts, whose duty it will be 
on in the public interest. 


r. Gwynne. That concludes my statement. 

he Cuarrman. Mr. Howrey, since the number of mergers in 1954 

three times that in 1949, or shghtly less than the high of 1946-47, 
t not appear that the antimerger amendment has not noticeablh 


} 1 
+} 


he merger movement £ 
, it is a very hard question to answer yes 01 


vREY. Wel] 


cannot prophesy what would have happened without the 


N. the amendment strong enough and does 


Well, it is a new law. The only adjudication unde) 
terlocutory opinion of the Commission in the Pills 
pre] minary injunction in the Benrus ease, SO it | 


i¢ courts. 


t 





topped tl 


r the merge} 
| do not know. 


Phe CHatrmMan. Now, in listing the 1 


iken place, does that include not only the vers consummated but 
the mergers attempted ? 


Mr. Howrey. I think not, Mr. Chairman. ‘luded on 


ere, Mr. 


ive ] procedure 


¢ to acquire another company or perhaps 


and o1ve us all of their facts al d we 


Those were Ci 
where we do not fo out and vive clearances 
isk for a clearance. 
“Clearance” is probably the wrong word, but 
sk for our advice. 

We have examined 22 since the new act was passed. We have 
roved 11 of the appli int and we have denied Os al d l was W 
rawn and 2 are pending. 

Phe (HAIRM AN. Now, of the ones listed as consun mated, you 
ipphiecation for clearance from how many ? 

Mr. Howrey. Eleven of them. 

Phe CHarRMAN. You only had application from 11 of them / 

Mr. Howrey. Well, we had applications on 22, but we approved 11 

Phe CuarrmMan. You had 22 applications out of how many merge? 
iat. took place ? 


Mr. Howrey. Well, we had probably 1,700 and 


eriod. 


Che CHatrmMan. After the merger was consummated, without refer 


ce to either you or the Antitrust Division, in how many of the 


ive you been called upon to go into? 


Mr. Howrey. Well, I cannot answer that question precisely. 
We have several hundred mergers in our files th il we are exal 

how, They are in one stage Ol another of the examination, 

Phe way we usually fo about it, we try to make i spection, and if we 
nd that particular merger is one that should be looked into, we as! 
rr certain specified information, in great detail some of it. and tl } 
unish that and they are examined. So, we have several hundred 
hat were examined. 

{ do not know how many of those will develop Into cases 

them will: probably most of them will not. into cases that we think 


some of 


! 1 


in make under the statute. 
"i he CHAIRMAN. If all of the 1.700 hh uc had to apply for . clearances 
ome place, your staff would have been utterly 1 aclequate to han: 
,isthat not mght / 
Mr. Howrey. Yes: that is true. 





| 
much tol he 


io | 
remedy provided Ih se ion hic 
ute 1s divestment. 
probably, though it has not been ce 
{ os so we probably co 


, would 1 ‘estore compet itio} 


, 7 


pos i ‘ that is, Where the egos are scram 
ble to unscramble them, and an equity court 

forms of relief if hecessary to restore compe 

; ; 


ive that provision Y 1G. It has only the 1 rie 


IRMAN. Now, if suflicient funds were available, would ° 
requiring the Federal Trade Commission to pass upol 
y of proposed wequis tions OVer a Given size, In advance oF 
imation ¢ 
TN Ei mace such il proposal in Loal, that would red 
decision of the Commission before companies ire pe rmitted to 
Mir. Howrey. Yes: I remember. 
Phe CuarrmMan. That was a suggestion. 
Mir. Howrey. | remember that proposal and it was withd 
did not find its way into the law. 
The Commission opposed that proposal at the time. What tt- 
tion would be today. I do not | I 
but pe Li LI I think that I would want to examine some facto 
before | gave a“ Yes” or “No” answer to your question. 
If the law should set up a provision for declaratory orders and 


po a trial, like you have in court on declaraton 
re | 


know, because [ cannot speak for 


lers, if o} feasible, provided we had the funds and sta 

| would not want the power in the Federal Trade Commissior 
to msue licenses, certificates of convenience and necessity, hike ; 
might have in a public utility; that would make all business a reg 
ulated public utility. 

The Cuairman. Of course, the only way would be or might be 

lled trial commissions. 

Mr. Howrey. If we had to pass upon every merger in advya 
approve it, we sched ly would have to build a building he siz 
the Pentagon to house the people to do it. 

But there are philos ophica | conce ‘pts there, too. I think the a 
tory type of order with hearings, with the parties having the « 
portunity to present their case, might be an appropriate way to ie 
if it were feasible from a manpower standpoint and a money stand 
point 

lhe CHairmMaAN. Now, since it is difficult and expensive to attack 
consummated acquisitions, wouldn’t it tend to slow down the rate of 
mergers if corpo! ‘ations were required to report them to you or the 
Department of Justice a given number of days in advance of con 
summation ? 

Assistant Attorney General Barnes recently made such a proposal 
before the Senate Small Business Committee. The Commission did 
not make such a recommendation in its report or mergers. This pro 





| ) wid 


lar problem. 


mendment whic! ited 
It Tor veurs and years ind struggled to get 
realized ther en no adjudication 
he we started out Ww this factual study o1 
proper thing to do was to get all the fact 
top of the table, expose them to the ser 
othe cong and othe 
ud beet 
recommendat 
md-new law. 
not have im our report 
intention to have them. to De]! 
ve dle ided Lhiat while there we 
ld be examined with reference to reco! 
cli N study before we made any. 
Now, those ; a Le] was the tax area discussed this mor 
Another area ius . here should be any thought of pas 
mergers in advance. he third is the remedy, and the fourth 
vhether there should be some stay lke there is in the SEC <Aet 
reference to certain stock issues, and so forth. 
(nd then, of course, there is the one that you just su 


lege 


sted o 
isked me about, hamery, whether they should be required to repo! 
advance, without there being any provision whether we shall pa 
on them in advance. 
Now, 1 think that has some merit. I think that there are 


SOT LL 
langers, in the sense that if you do not vet to the merger within the 
}) days, or whatever period is suggested, it will be presumed by many 
people and maybe by some courts that we had the opportunity a 
lid not take it, and it was just too bad and that might imply approv 
perhaps, if we did not disapprove or had some means of staying t! 


nerger., 


So, I do not think that vou could just limit the proposal to that 
l think that you would have to provide some safety clauses in it. 

| have not vet concluded whethe1 I would recommend such a meas 
ive or not. If I would recommend it, I think there should be a floor 

Our report indicates, for example, that probably the m Jol merge! 
ire by companies having assets of $10 million or more. Now, perhaps 
. bill requiring acquisitions, where one of the merging companies has 
assets of more than $10 million—that they should be required to report 
n advance. 

The CHarmman. Well, that was the nature of my question. 

Mr. Howrey. But we have, frankly, Senator, or I have, at least, ne 


decided just what amendments | woul | want to recommend. I wou 





AWS 


ITRUST I 


\\ ith the othe (70Vve! nment avel 


Dey artinent ot Justice. 
hould be in agreement on 
we are going to make them. I do not belie 


ohne way or the other on the proposal! Ve 


recommendat 


et me give you an illustration. In this commit 
pted a policy, when a nomination came up to us fe 
et court or a marshal or a case of that kind that 
ito} before the committee, the committee Sey ¢ 
of the Senate and gave a number of days before t] 


sider that nomination, and then it went into the 
om the Congressional Record it POU Nt 


At that point public opinio 


fl, and 1 

4 . . ] 
n the area involved. 
people t| iT wanted to object had an opportunity to W 


telegrams of objection and we found that that w: 


il orderly operation of the confirmation of these 


procedure, we did not later on, after the confirmat 

1, have to face a lot of people coming in and saying, 
it fit for the job.” and that sort of thing. 

t is that, in the final analysis, the monopoly law 
against really unfair trade practices 


ile 


tect people 


Howrey. Absolutely. 
(CHAatRMAN. And the mass of the people of the United State 


| e A 
ted to be protected against, say, the idea of price fixing and limite 


oduetio ind things of that kind. 
r such a report was made by the Commission and the Cor 


Nou 
at report. possibly vetting it into the genera 
ld be advised, don’t you think so ¢ 


Woul 


publicized th 
then people 
Howrey. Yes. 

» CHAIRMAN. And then they can come in, if a certain « oOmMpany Is 
buy out some plants in a certain community. You can do al 
tty mue h under cover. For example, there Was one propose 

it came to me when the thing was practically consun 

ink that actually occurs. I think every 
in the business press long before if 


tH) 


t¢ 
{ 


(CHAIRMAN. Well, this one did not come out until it was almost 


ete, until it was very late. 
Mir. Howrey. The smallest mergers would not, of course. but 
| be very desirable for us to know these things in advanc¢ 


ke every other law, you have to consider its administration 


ot do us any cood to know about the merger. 


We have about > or 40 


to know the facts involved. 


ns that we ask. 
irnish all those facts in advance and if we had a stafl 
1, so that we could reach some tentative, not final, 
e waiting period, then of course it might be feasib! 
I think, however, many acquisitions would | 
whereas in the case of those that would work 


tu } 
e 


rt 





[lowrey. 
could be of little y iit 
CHAIRMAN. Unless 
Hiowrry. Well, eve 
what products ire 
have to know 

ompet tors 

nto the bus 


and il] ot those 


Ilowrrey. W 
» CHAIRMAN, 


ied TO CoO 


oO evel 


FAIKRM 


be amended to 


() er 
Mr. Howrey. Ye 
\We develoned 
| Rese 
lat ot ad “ neluded in the 
ter to the House committee. 


| nKRnOW 





STUDY OF THE ANTITRUST LAWS 


Well, that may be. | did not mean to ooces that 
reasons for that. I did not know that. 
Mr. Ke cles, Chairman of the Federal Rese. Ve 
ed that they be included. 
Where is his letter, in the report ¢ 
that just reached my hands when it reached 


it to you there, but 1 think I can give it to you 


It Is ul der chapter 6. and | believe unde! 


[ covered, wii | ‘ » 160 of my copy 


ver. Of course, the idea was that the other agen 


d control over them, over merger of banks or the 


ut was the theory that it was based upon, Ju 
merger, that came under the Civil Aeronau 
h had control over : 
‘ I th nk, as vou sugve . the “usset amend 
er regulated Industrie 
k and look at section | ‘the Clavton A 
diction ove COMMON Ci lers, railroad ce 
ves CAB yul 


IMVISSI 


sition amendment, there 
revulated indi ries, meluding 


od and 
rve B yard did de 
“ederal Re 
you mentioned in your statement t 


stockholders of ABC company would go in 
stock in NYZ company. However, that wou 


stockholde rs or individual officers and not by 


unounts to an acquisition; but is there anything in 


} 


( tro} elan equisit oO} 
rey. Well, I think not. because the law seems to me to be 


mereing of corporations and acquiring of stock and 


‘ = 


/ 


corporations, 
iN. I was rece ntly informed in a complaint that wa 
t the Chase National Bank which, vears ago, had a 
h belonged to them. Among the assets was the 
The stockholders of Chase National Bank 
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WS 


avery intel ‘ Cue ‘ came to me through some 
complaints from Arm) 


rit y perso} nel, because they had 
the post-exchange system. The only banking facilities availab 


rit? 
a CC t W 


] 


)) 3 | Ame i Iexpress Co., 


7 
i I 


recorad: 


Icxpre 
on the Judici 
; 4) 
subsidi 
We 
Corpo! 
rhe det 
a) 
ch 


} 
4) 


‘port you 


Lhe one | 


page ¢ 
of the report. 
at indirect 
ndividual, partnership o1 
juisit oO! a direct acquisition for a corporatol 
Mr. Howrry. Well, [ suppose that me 
terfuge they C uld 


ans th: 
pierce through the veil 
The Cuatrman. Yes. 





PHI ANTITRUST LAWS 


th National Bank instance, the stock was 

imMong all of the stockholders. Each one fot a pro- 
“shares and the shares were held in the bank. 

back a moment to this question of what 

xcluded from the asset amendment to section 7 ? 

» basic law—I think in the ICC and perhaps 

‘len set tin og those agence ies up requl ired them 

nergers and thin os of that sort in some instances, 

of 2 airlines or 2 railroads may be adequately 

law dealing with those particular industries 

es re oe m. but I know of nothing in the banking 

ul Ss passage, Or approvi il, rather, of any Government 

agency bi fore an asset acquisition. 

Senator Kerauver. However, they have to secure the approval of 
the Federal Deposit Insurance Corporation; do they not? 

Mr. Howrey. I don’t know. 

Senator Kerauver. I would certainly like to see the banks included 
under section 7 and section 11. I had alw: ays felt that they had the 
power in the Federal Reserve Board or the Federal Deposit Insurance 
Corporation to prevent these mergers if they were inclined to do so. 

Howre -y, however, that you will find that though they 
ly to be included under section 7, the »y were spec ific ally 
cluded. We are checking the particular testimony. 
must be some error on page 153 of your report because 
by saying that on March Y1, 1954, Mr. Eccles wrote to 
1 Hatton W. Sumners—— 

Mr i wrey. That is a typographical error. 

Senator Keravver. Yes; it must have been 1944, because he was 

bin 1954. 

No; you are quite right. However, I have read the 
that document, and it did precede the passage of the 


Senator Kerauver. I know that is a typographical error. 

Mr. Howrey. 

Senator Krrauver. But I have a very distinct recollection of o 

| to try to include the banks and there were very strong forces 


ongress or the Federal Reserve Board or in the Govern 
iused us to leave them out. But, we can establish that. If 
ey wa to come in. I think they on ught to be entitled to. 
Mr. Howrey. I think they should, too. 
Senator Keravuver. Because there have certainly been some very 
rm ;in the banking field. 
Now, either one of you ventlemen: 
een filed by the Cemmission since the anti 
charging with violation of section 7 of the ¢ ‘layton 


hree have actually been filed and are in the progress 


Now, how cloes this compare with the number of 
miparable period of t ne prior to that ? 
| CAnNnNOL answer that. Senator, | know that one of 


»Comm Issioh Was SO anxious to vet an amendment 


1 ] 
] 


they felt that the courts through the various 





amendes . and I still think so, 





DY OF THE ANTITRUST LAWS 
ur system of Jurisprudence, “ takes years to try 
finally decided, particul: rly big cases, so it will 
to reach that goal, but when it is neces, I am sure 
very effective deterrent effect on mergers. 
HAIRMAN. Now, do you feel, Mr. Gwynne, that the antimerger 


t 


adequate tO prevent dangerous concentration of 


! k the present law is a good one, Senator. and [ 
I think the courts have said so. and looking 
‘cases I have concluded that some me rgers that 
by the courts under the old law would be struck 


! thing that | think might We l] be explored, but 
lusions or anything like that—we had this mat 
‘Ars ALO and we gave some consideration to 
e from the Federal Trade Commission. We 
too much consideration and it was not concluded in the 
ly reported rt. 
nator Kerauver. Mr. Chairman, I think if I can refresh Com 
\ ! ne’ recol le hioh, once or twice we did have bills 
th some limit set, that any mergers over a certain 
learance with the Commission. I think we tried 
* $5 million at one time. The trouble was that $5 
a very high figure in one line of industry, but in 
steel ind ry Ol maybe the automobile industry, it would be too 
But we did have two bills with a money standard setup. As 
recall, they were reported, or we had them in the committee. 


Mr. Gwynne. I recall that. I was referring to the bill before the 

hn Congress. It was not in the bill. 

i think, Senator, to get back to your question, I think that the law 
isa pretty ge od law, but we need now to give consideration to the 
lanics OT Its operation. 


ugeestion vou made a bit ago is one that is entitled to a oreat 
f consideration, in ry opinion, and that is some sort of a report 
system. 


‘After all, here is a drastic law. Ie very person | who contemplates 
hould know that, and I think it would be in their interest to 
ne that to the public, to make contact with the proper Crov- 
officials at the earhest moment, and to have a little respon 
in furnishing the necessary information, and not leave it 
tirely up to the Federal Trade Commission to run it down. I think 

t would vet better cooperation. 

Man AY of these mergers, of course, under th: at program or any pro 
oram, would be cleared: I mean. would not be held to be violative of 
the law, would have no competitive significance, let us say, but it 
should sort of stop the rapidity with which these mergers, I think, are 
brought in. 

The Cnairman. Mr. Gwynne, my mind goes back to a case about 
public notice. You will remember, early in World War II, when 
we were trying to get a rubber program underway, the oil companies, 
because of certain agreements they had, had been refusing to license 
rubber factories. The Antitrust Division of the Department of Jus- 
1 had spent 2 years, but was unable to get anything shaken loose 





ve effect 
Howrey. Well, yes. ©: that banks, 
ndi cy example. 
I think a study should be made of it, made of eac] 
ries of business that are now exempted from sectio1 
KCC, Maritime—lI think there are 1 or 2 others 
“xamined see whether the basic laws ars idequate to deal 
the merger pro! 
-only other agency I know of that has ever brought a 
i | Reserve Board. 
this jurisdiction throughout the year 


1 
‘ = Lit 


Feder 
| ] } 
all had 


l 


that none has been 
ral Reserve Board | 
interests. 
alt an action under the old section 7 against the Bank of 
\merica, and they issued an order to cease and desist, and ordered 
vestiture, but the court reversed them ipon the ground that there 
vas no showing of monopoly in the particular market. 

Phey held that bank na was a local business, it had o1 ly i low 
market and the court held that the acquisition by the Bank of America 
did not restrict comp ‘tition in the local markets. 

Now, students of antitrust have criticized that case considerab y, 
no so much the court’s holding, but upon the factual finding that bank 
ng was strictly a local business. 

There has been some criticism of that. 

So I do think that any agency which has jurisdiction under 
tion 7, with that lone exception, other than the Federal Trade ¢ 
mission and the Department of Justice, has ever invoked it. 

I think their jurisdictions should be expanded, perhaps, to 1 
issets and then I think perhaps there should be some study 
whether or not the jurisdiction should be invoked. 

The CuarrMan. Have you ever thought of another factor? 
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ormed that one company has practically every 


» at 
under contract, as agents, and they are 


ina arduous 
/ 


NOW, IS that l 


ruies. 


{ | cannot answer that without a 
il would be 


under the juris 
voked sect 


ion «1% 1t 1S aso called 
rade by contract, why. ] would 


rect would come under 
] ] 
It would come under the 
act in restraint of trade and inte) 
es under t 


' i 
hed Would make ¢ 


Ouch about it. 


e 


elinitely does ine 
teal DaCK ipo 


for advertising 


into all sorts of fields when we vet inte 
wondering if 


there 1s such jurisdictio 
youl Op. Oli. 
11! k { would come una r either thie 
the Federal Trade Commission Act 
r law. 


She 


rathel 


Now, I have one more question. 
wndards for testing the legality of mergers 


Congress intended in enacting the at 


te understand. 
words, ado Vou have ahy 


which tl] Commission feels Coner 


t in enacting the ant 
written specifica ly il to 


ASLIMONY Which 


I don’t know whether you would call them 


rv opinion, which shows ou 
factors that were 

1 i 1? 

ad those factors were well, 


itrod if 


undet 
ifter the acquisition Pillsbury had 


In the Southeast. 


, { hey had a substantial share of that 
We also found that there had been a declinn gO 


{ it area 


that there had been very few new entries, new 


the mill ne business in that area. 
hat there had been a tendency toward oligopoly 
That is, there was a tendency in the urba 


aS for the remaining competition to be 





compal es \ , making ACG 
uiacturers 
ies in the bus 

Mr. Howrey. Yes. I think that that is correct. 

I have never examined the full record in that case 


the opinion, and that came up on a request for a pre| 


ion 


The Hamilton people, I think it was 


had bought a lot 


stock and the Benrus people brought action for prelimin: 
tion to prevent the Hamilton people from voting their stoc] 
tors’ meetings and stockholders’ meetings. 
And in granting that injunction the court pointed out that 
and Hamilton were leaders in the industry and that together they had 
a substantial share of the market. , 
I think there were some other factors, but those 
ones as the basis for granting the preliminary inj 
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how does this approa hy compare with 
reasoning mM the P 1] bury case é 
lf think it 1s the same. 


committee's report approved both, who 


¥ 11] 
qd add, some more etiects m the Pillsbury case 


the Pillsbury case that the quantitative substan 


e of t Standard Stations case, which they had used t 
tive consequences In section 5 cases, did not ipply to 

{ eld that case, for instance, that the share of the 
Very Important item, The quant tative substantiality 

if adard Stitt ons cnse lias been variously described 1) 
neluding Mr. Justice Frankfurter, who wrote thi 

nd then commented on it in dissent in the Motion 


is do not know just what Stand 


national Salt did 1 nder section 3, that 


OV learly. we did not we rejected 





tantiality meant share of 
that in the Pillsbury case, standing 


ld that quantitative sub 
rejected that theory as being applicable to all 


was only a 6-percent share as in the Standard Stations 


vould have to know whit the percentage is. the per 


ld mount. so by itself in some cases it might be more 


to determine competitive consequences, but we think the 
tory of section 7 clearly establishes the proposition that 
to determine the competitive consequences mM the 





Pillsbury we could only determine that by exam 


relevant factors I have just outlined. 
I thir ik, that you isked us to cle that. for instance, 
he sort of automatic rule that the mere destruction 
tic ‘ 


Det ee] the acquil Ing and the acquired company Was 
t TOOK that out of the act ana you asked us you Salad 
eg lative history that some mergers should be approved 
uild not and in the Pillsbury case we said in effect that 


sf look AT ANV one factor that would he conclusive 



















































































the share of the market involved in the merge 
reent hy, certainly, that would be enough. 
{ not, then you would want to examine the other 
whether competition was lessened and in doing 
| the only court case extant, the court of appeals 


\merica case, W here the Federal Reserve Board brought 
(and that dealt with this precise question of whether 
( ould apply to a section 7 case and they rejected that 
ted it as we rejected it in the Pillsbury case, upon the 

Sisanentirely ditlerent statute. 
th exclusive dealings and tie-in contracts. It was 
el t a seller to sell to whomsoever he pleases and was 
ta buyer to buy from whomsoever he pleases, that 


tie t} 


those up with an exclusive deal contract. 

















AWs 


Now. section be ‘ ie ‘ horizontal merge 


designed for a different purpose, to keep competitio 


place, and not designed for the protection of a part 


buver, designed as a protection for the pubhe gene 
petition In the market place an » tried 
carry out the intent of the congress! 
ther leaislative history. 
Phe CuarrMan. Let us take the case of a vertical acquisition 
re a produc ‘ ulres ¢ lIMportal ‘Ss outlet. 
hi ‘neces to competito } 
usive contract ¢ nce the acquisition permane! 


— 
COUL 


competitors from access to a portion of the market 
sition In some cas be more detrimental to compet 
cclusive contract / 
Mr. Howrey. Yes. I think there is an analogy the 
The Pillsbury acquisition was a horizontal one. 
mix company that acquired two other mix companies 
zontal merger, where the merged companies were in competition 
in the same Southeast area of the ountry 
Now, if you have a vertical merger where they are buying a 
of supply ‘or where they are buying a sales outlet, then thi 
nk, is different. 
I think, as it is stated in the Attorney General’s committee's repo 
E said that the legality of a vertical acquisition may tul 
whether the Integration significantly restricts access to needed 
supplies or significantly limits the market for any product—in short 
is there reasonable probability that the merger will foreclose con 
petition in a substantial share of the market 4 


I think you can analyze that to a section 3 case much more eas 
than you can a horizontal merger, although still I think there 


ditleren ¢ between a vertical merge) and an exclus ve deal 
Senator Kerauver. Mr. Chairman, otf the record. 
( Diseussion off the record.) 


The CuatrmMan. Gentlemen, can vou come back 


let Senator Kefauver ask you some questions 4 


Mr. Hi WREY. We are al your disposal. 


al 
I 


Senator Kerauver. Then, will you excuse me / 


but the Governor of Tennessee and some « 


The CHarrman. Well { want to : 


cal acquisition, for instance, the acqu 

t exclude competitors fron: procuring 
Would | that als e | aie { ) would 
Nir. Hlowrey. 


ry 


ll vendors for about (0 


1 


ontracted for the 
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Compal eS depel ded for the r supply. It 
for about 6 months 11) fact, the 


esse, | t nk Vou pomted out t} il this 


largest mil 
{ 


Oo compet tors, the second 
| of the mix market in the 
» percent, 


share 


- percentage, hecause Judge Hand 
never heen able to live if down. 


Department of Justice 
factors r’é lied WpoONn by 
decid ne the levality of 


] 


v, of course, what the Department of Jus 
| don’t know whether Judge Bar es has 
ruess that perhay s well, | be ter 


iv. Hfe will have to speak for himself, but I 
ition of the Attorney General's (Committee on 
wl il is necess iry to provide a case. | support 

heard whether Judge Barnes does or not. I 

hat he would, but I should not guess for him. 
It your perso! al opinion or that of the full Com 
espect ¢ 
Well, the Pillsbury opinion was the unanimous opin 
lid Senator Mead dissent 7 
Was a col urring opinion. 
wan. Did the Department of Justice in the Youngstown- 
adopt a substantially different approach to the 
that taken by the Commission ? 
» not know. The facts have never been fully de- 
lic: we have no access to the Justice’s files, but I] 
as just going to say before Mr. Murchison re- 
\ttorney General made a speech in New York, 
momic group I will be olad to put it in the rec- 
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companies to the same restrictions as 
acquisitions of shares of such companies, 


cequisitions by or on behalf of any corporation 
the Federal Trade Commission under sections 
that Commission that such acquisitions will 
terest before they may be lawfuly consummated 
to legislation which will effectively attain these 
Board feels that to include acquisitions of assets 
Act will go far toward eliminating a 
enforcement problem which seems to inhere 
ndoubtedly there have been many in 

‘ongress as expressed in this law has 


v“h acquisitions of assets, instead of 


» evils of substantially lessened com 
h 


1 mor opoly mive thus heen perpet 
he device for accomplishing these 


‘Is that the language of H. R 


Kefauver’s bill seems equally de 
‘ age lies in the fact that it attem] 
unprincipled business expansion in 
r than attempting to correct these 
been of the opinion for some 
very difficult a satisfactory 
remedy may work such 
| injurious consequences that the di 
ases may work against | 
ould seem 
nder existing law, for 
fa given bank has been acquired tha » 
roceeded aga ‘ l ier I »>Clavton Act AS» 
tion rill al ‘Thi F I Til question nde r th: 
it a public proceeding brought to test sucl 
sirable result of disturbing public confidence 
been acquired, but which is not itself a party 
f such imponderables as these which tend to demou 
\ ally. 
the Board, in discussing the 
holding companies, had occasion to express 
For example, at page 35 of such report, the 


Sanctions, en 


y 
I 

») 

>. 


for the veal 1 


company chooses to subject itself to regulation, 


Board’s supervision is hindered rather than helped 
ed by the statute. For violation of the statute or of 
Board, the holding company’s voting permit may, after 
The consequences flowing from such a revocation are 

is controlled cannot receive the deposits of 

pay any further dividends to the holding 

a national bank, its charter may be 

ik, its membership in the system may be 

means should be provided for reaching 
management directly rather than indirectly, as 


much of the other comments that appeared in the Board 
Id43 would be helpful to the committee in its present d 
enclosed herewith several copies of this report for tl 
rt rs 
bservations, the Board recommends that the secor 
not limited to apply solely to those cases which fa 
the Federal Trade Commission. As your committe: 
‘s, including this Board, are invested with similar juris 
Federal Trade C¢ nission under the existing provisior 
\ct and the reasoning for the proposed change wou 
equal force to acquisitions that are within the range 
ferred upon each of such other agencies, respectively. 
ird recommends that the language of Congressman Ke 


itl 
1 to cover all classes of acquisitions which are nov 
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has not, to induce 
competition, ind 
rade Commission 


stered by 


e with 


cl you have some « 


mi sorry [ wi 


! appre priation hearing 


ke to asik. 


STATEMENT OF EDWARD F. HOWREY, CHAIRMAN, FEDERAL TRADE 
COMMISSION, ACCOMPANIED BY JOHN W. GWYNNE AND ROBERT 
T. SECREST, MEMBERS, FEDERAL TRADE COMMISSION; ROBERT 
M. PARRISH, SECRETARY; ALEX AKERMAN, JR., EXECUTIVE 
DIRECTOR; EARL W. KINTNER, ENERAL COUNSEL: AND 
JOSEPH E. SHEEHY, DIRECTOR, BUREAU OF LITIGATION—Resumed 


interrupt just lone enoug 
hat Commissioner Secrest is her 


I ii 


morning, Ile 1 nere, a We 


a : ; 
ommendations of anv kind, 


confer ¥v ith other i] terest 


I case | had hot done <0), 


you sata. Inganswer Toa quest 


ix benefits were undoubtedly part of th 


ese mergers, VOUl felt the time had come when th 
mmediate consideration to pos ible amendment 
hat in mind, 




























































vy recommendations. But if it was contemplated to require 


I] 


loring this morning, [ had suggested, if we are going to have 


vel 


cts 


mike OU recommendations. 


iringe pany or both, because we would have to have a build 


yy 1) RKSEN, Lf a modification ot existing law conferred such 


t presents many problems. 
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Dirksen. The thing that has occurred to me is, of course, 
ect to approval if they are over a given amount of 

y 810 million or $5 million, any amount that must 

tl, Dau onde! Ing about the Imposition of such a ceiling, 


hen virtually imposes a ceiling from which there 






WREY ll, that do present a problem. 
r Dirksen. What would be the appellate procedure there / 
WREY Well, that was discussed this morning, not in con 
il mergers would be permitted and what would not, 

! erence to whether they should he required to report 
tothe Government that the 


o recommendation. As 


*\ were contemplating merger. 
I sav again, we are not in position 


this report so that we could examine the facts before we 


fy the Government in advance, that probably some 


] 
| 


| } 
tl ished as to, let us sav, the acquirer ¢ 


ze of the Pentagon, perhaps, 1f we were to examine all mergers 
e; we can only examine them in a cursory way. 
t. L think someone did, Senator, that the floor of 
or Sd 1 on might be all right in one industry but it 
ery id in another. 
ndustries where the acquiring company is $10 million or be 
: : 


n and SlO million may be the dominant one in that 


like the automobile industry, they might be 


upon the Federal Trade Commission, obviously you would 
rite certain guidelines and certain standards into the law, 
there would be no appeal, would there, or there has to be 
for an appeal? 
wreEY. Yes, you would have 
Dirks} N ( O] petition Wo ild be one of the ouldes: there 
we were Glven the power Lo approve or disapprove 
vere required to approve or disapprove, why then, I suppose 
ertall 1\ waht some court review of our action. | have 






oval in the event of the requirement of advance 

| should think you would want to have something in the 
i declaratory order such as you would have in the Federal 
that hearings could be held and evidence introduced. 

we would be exercising arbitrary power of a licensor in 
rtificates of convenience and necessity, as you would in a 
vested with the public interest, a utility, or something like 
other one that was mentioned this morning was that the 
ation, While it might have some very beneficial effects as 

oO} psyel ology, publi ItV. that it would not do the enforce 


ey very mu h eood unless the law required them to hile cer 
along ith the notice. 
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lave to collect a great many facts as to the volur 
the market and the facts of the Industry and 


ket, and all those things before we could reach any 


So I think the problem of prior notification on prior approval 
th it the same problems of administration t] ul we have today. 
(that is ascertaining and passing upon the facts, the market facts 


enator Krrauver. Mr. Howrey, I can see a great many complica 
n trying to set a ceiling on mergers, a ceiling where mergers 
‘r that would be all right, and those above would be looked into. 
I do not see as many complications coming Tro Mr. Gwynne’ 

t 


gestion of just prior notification for a certain length of time befo1 


merger 1s consummated. 
statute were amended so a 
‘rade Commission 1 mo 
months, where the value of 
lho dollars, that 


ferreting out 


Wol ld be 
ibout in advance throug 
which seem 
ve to be usually 
i matter of fact, all of 


e came to our attention through the bu 


reports and various th nos that ie wa iilable. 


[ am not discounting that a notice might be very he 


l 
} 


it have a psy 
KEFAU\ 
it the F 
Llowrey. 


veER. Is that o 
\pproximiat 


tted, it 
if 
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People who recelve a letter some 
clearance (Ot course, they ao not. 
ations and, as | Seidl this morning, 


oy | have just described, to 1] 
and 2 were pending further 


iwion.,. 


formation you could vive this com 


that were submitted to thi 


the question 


nate figures of 


why, I wil 


I am sure t 
ver 


( ) | 


the mel ver, We 


| 


the heari 
that the evidence 
been a prima fac 
~and the Commission reversed 
| we | ‘ ‘oun or f the com 
a facie case and, for the first 
strued the new law. 





Senator Kerauver. Mr. Howrey, I have 
ision in the Pillsburv « ise of the Com 
hat was the date of this decision, Mr. Ho 
Mr. Howrey. That was, I think, in Decembe 
the face of the o] mn. but I think it was in 1! 


} ~~ 


Wrey 


: 1 
»chronolog 


ha | ose caves VW 


r. Sheehy / 


now 4 Do vou. M 
Mr. Suereny. I cannot give the date of the original conferences wit] 
“WIsbury. but the complaint in that case was issued . 


itor Kerauver. Anyw: 
» that. i \ 

[EI 

r Ket 


permission 


r. Sueeny. They sought our advice as to whether or not 


roceed if they went ahead with the merger. 
Senator Kerauver. Then, Mr. Howrey, on the statement 
s morning, and as set forth in your opinion here, generally, insofar 


5 dough mix or whatever 1t may be, In the southeastern part of the 


Pillsbury had approximately 22 or 23 percent, and 


“oOo percent, and so somewnere they were 


uff and Ballard had 22 or 2: 
with between bb and 48 percent of the doug] 


‘I hose are 


nited States, 


ng up 


i 
1 the southeastern part of the country. 


ut that is substantially correct, is 1t not ? 
Mir. Howrey. Yes, that substantially correct. 


I can @ive you the precise firures. 

Senator Kerauver. Well, they are in your opinion here. 1 
vould be quite an obvious lessenit or of competition, particularly 
ew of the fact that there have been so many LeQUuIsitio 


at time in the flour business. Wouldn’t you have though 


Mr. Howrey. Yes, at d I so said and so held. 
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itor Kerauver. It would seem to me in a very obvious case © 
{ hen they made application, and then you saw that they 
he to hold up until after the 


ease would be determined, 





t 


lly, they were unw iling to desist until the matter could 
mmated through litigation. were they not 
IHlowrery. As I said, they came to us and asked for our approval. 


We denied it. They went ahead, and we sued. 
- ite IK EFAUVER. Well, they asked for your approval, and on Jiu e 
1, they acquired Ballard, and on March 7, 1952, they acquired 


1] rey. We brought our suit—lI have the date now—June 





: the mergers had been consi 
but you had information before then that they were about t 
ondered why you did not ask the Department of Justice fo 

process ¢ Why was that not done / 

Hlowrey. Well, I cannot answer that. It occurred about a ye 


| Pook of1ee, 


I do not believe any one of the three Commissioners were there. 


l Ky AUVER. I am talking about why the Commission d ad ne 


mnie. e process, 


Howrey. I do not know. I think they probably could hav 


to the Department of Justice and asked the Department of Jus 


t 


leSTION 


()] 
) 
vel 
‘ 
| 
| ( 
| é 
1s 
1h) 
Mr. 


» file an injunction, a preliminary injunction. 


itor Kerauver. | wonder if any of your men here know the a 


i / 


«> 1  ¢(} t QO] 


Mr. Howrey. Does any one know ? Do vou know the answer to tha 


/ 


Mr. Sueeny. I donot. So far as I know, there was no effort mad 
ure an injunction or to have the Department seek an Injunction 


tor Kerauver. What is the hitme of the ventleman who yu 


Howrey. He Mr. Sheehy, Director of the Bureau of Litiga 
f the Federal Trade Commission. 

course, one—I will withdraw that. I have not any idea, and 
not try to guess at it 


wv Kerauver. Mr. Burns has just suggested that a good qu 


rr 


be, Is this not an instance where dual responsibility eith 


ork or has its shortcomings ¢ 
Hlowrry. Well, that may occur. I think that the present head 
Antit st Division and the members of the Commission wot 
osely together. I consult with Judge Barnes frequently, and 

oO! S working now. 

ourse, tiave a job In every Case where we ask them to fil 
iIneti ut, of pressing enough facts for them to make a 
l howing of violation. 
ti \ uver. It would seem to me that in a case where it 


md plain that there 1s a lessening ot competition anc, 


re, a violation of section 7 of the law, that perhaps the com 


s themselves would be relieved of future headaches if, upon thei 


until after the litigation can be settled, the Depart 
vere asked to institute injunction proceedings. 
Howrey. I want to say, if I may, that the opinion we rendered 


tte} +} ? t 


( e of the Government’s case, and we said in the 



















the record 


Government’s case was not a 


r antitrust case, unfort 


ill record. 
| appreciate the fact that there must 
size and the etfect upol 


ivads TO TO by. 


very rood 
vou. 


reasol 


000 DAgeS 
i = 7 


t to 50.000 pages. 


Kerauver. But, . Howrey, it h 
nee December 1953, 


been going 

still h ng all this, that and 
rule of reason. Whe oes this terminate 
Mr. Howrey. Well, Pillsb 


now know Wst whe 


] } 
cases I1Ke Vou Can 


orv-note 
All of the restran I eases that 
I would say that the Pillsbury recor 


rong Cases, 


almost any other. 
Senator Krravuver. It is about 9,000 page now 


Mr. Howrey. I do not know. 
Senator Kerauver. You would not be surprised; 
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I could not tell you exactly what it is. It is 
total pages or is that the number of pages that 


It is the number of pages put in by the respondent 
up to last week when the hearings opened in Min- 
are continuing on now. 
ver. How many pages were put in by the Com- 


\pprox mately Hb 000, 
ver. So then 9,000 is approximately right. 
it would be about 8,600 pages. 
er. This illustrates what [ have been talking al 
k Congress expected that where there was 
r of competition, under the amended ( layton 
d not take place. 
heast. a section of the country, there 


‘“ause one firm had LU and something pr 


and something percent. 
o 


} 
i 


1g the rule of reason and running 


m to me by apply 
9.000 pages with more to come, and bringing in every 
ctor, this, that, and the other, that the Federa 


is rather taking over the prerogative of congres- 


ould not think so, Senator. I think a caref 
e history of amended section 7 requires the law- 

‘vy, and the quasi-judicial agency, to examine the 
nk the fact is that you did away with the test 

is Whether there was a lessening of competition 
equiring and the acquired company. You did away 


est. We have to show that there is a lessening or maybe 

nere isa probability of a lessening of competition Ina sevment of the 
} s how are you vroIng to show that. There is no 

ink conclusively demonstrates that. In one case 

very large share of the market involved and that 


you might have a fairly substantial share of market 
may not be enough. 
be new entries into the business; there might be 
of competition. 
@ one facto supposing you had taken the Kaiser- 


vuver. Let us stay with Pillsbury, Mr. Howrey. 
the intention of Congress where there is obv iously a com 
lessens competition in an area to have the Federal 
ssion supplant the intent of Congress and decide whether 
0 really meant to apply the law to this case or Congress did 
nean to apply it. And did not you, as a matter of fact, overrule 
| and your staff in applying the rule of reason in the Pills- 
Howrey. Well, we frequently overrule our counsel and our 
that is what we are for. We are a quasi-judicial agency. If 
were going to agree with our staff on every issue why, we would 


ve shouuld not, exist. 
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you had to look at all the relevant facts to 
ether there v sirebenaee cutdanetihidin wa Maninestiit 
to me th: he intent of Congress and the history of secti 


it CO! ersion. 


Kerauver. Well, whatever it is. vou have had this ca 
long time; in 20th century business, 3 years or more 
| that it 1s cong to be mighty 


is a problem in all antitrust cases. 
rd of the ease-in-chief in Pillsbury is, 1 
ll record everything in life is comparative, 


do vou differentiate vour proceeding 
‘section 7 from what is done in a Sher 


Mr. Howrry. T have got several pages on that in my opinion. 


Senator Kerauver. I know. 
\Ir. Howrey | il] be glad to read them. 


Senator Kerauver. I have read your opinion. But you are going 
the intent. who is in the market, how much money 
much of the business they are going to have, what 

have on other companies. Are not all tho 

are using, just exactly the standards 
She , 

Hlowrry. Well, I do not for a minute concede that those stand 
were the ones we used. The standards which we used in the 
y [ have mentioned before. They are the followine 
» pattern of acqu isition in the industry and by Pillsbury, 
‘ularly > the general increase i in the maj rom lis” percentage of the 
t share; a decline in the number of mills, the lack of new entries 

he movement in the direction of oligopoly in the urban market 

The <e were the fac tors we considered. Based on those factors, 


meluded that yunsel in support of the complaint had made out 


nion there is a whole section distinguishing t} 
act from section 7, and I think it speaks for itself. 
Kerravver. Well, you state in the opinion that section 7 
to stop these things in their incipiency, and the Sh er 
alo oO late I and 1 IS supposed to be more severe and wh it not. 
ou have not stopped this one in its incipiency, and so far as I can 
ving the same tests that are applied to a Sherman Act 


Howrey. I can only disagree, Senator, because T am quite sure 
study this opinion and the record you will be compelled 
» that under the Sherman Act tests we would have had no 
against Pillsbury because there was strong competition in 
all the markets, and we reached the conclusion that notwithstanding 
that strong con petition in the urban markets between the big com 
panies—General Mills and the other big companies—that section 7 
would meet that because one of the purposes of section 7 was to stop 
the cumulative effect of acquisitions, and to stop this trend toward 
oligopoly in urban markets. 
I do not think that, under the Sherman /ict, the Department of 
Justice could make a case in court, and we so say in our opinion. 


all 
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Senator Kerauver. Mr. Howrey, you are talking about the t 
you have applied to section 7 Did you agree with the \ttorney (ar 
eral’s committee on which you served | have here page 120 | 


not sure it is the same one you have, this is one that was given o1 


to the press where the Attor ey (General's committee laid dow) 


\ 
} 1 op 


una stand irds for deciding whether section «¢ 18 \ o| 


Is that part of your work ? 


Mr. Howrey. That is not part of my work. 
vour characterization of it, but I do agree wit] 
ves, 

Senator KEFAUVER. ‘ 

Mr. Howrey. Well, it h: 


Senator Kerrauver. If you w 


1.) 


12 things to be considers 


Mr. Llowrey. Well, it does 
amined in every case. They are 
or another type of case. 

Some of your LO, or whatever they are, , plific “ 
They are d vided into six paragraphs. 

Senator KeFauver. Well, thev carry over on the next page: 
diate competitive situations. 

Mr. Hlowrey. Maybe we are looking at different ones. 

Senator Krrauver. I have the copy that was released to the press, 
and | do not know whether vou have a different one. I do not know 
vhich is which. 

Ir. Howrey. Yes: it isthe same one. 
No: it is not exactly the same, but I think, I am sure, the substance 
ne same, The paging isa little different. 

Senator Kerauver. Did you dissent from those 42 standar 

Mr. Howrry. No: I did not dissent from it at all; ] 

Senator Kerauver. What is the difference | 
ind the Sherman Act standards ? 

Mr. Howrey. Well, I think the main difference is that i iwain I 
would like to read my opinion, if I may, because L dealt with that in 
the greatest detail. 

Senator Kerauver. Just tell us about it, Mr. Howrey. 

Mr. Howrey. Well, the main thing that I think differs in the Sher 
man Act test from the Clayton Act test is that you deal with the same 
kind of facts: you have to, because you are dealir 


\ 
N 


etween these standard 


q or with competition, 
you are dealing with market facts, but it takes a much less quantity 
ind quality of proof to make a section 7 case than it does a Sherman 
(Act case, and, as I explained, | do not be] eve that you could make 
inder the facts of the Pillsbury case a Sherman Act violation because 
there is strong competition in every market. 

Senator KrFAuveR. You mean you have about the same standard 
but they yu t do not quite have to come up to as severe a test: 1s that it ? 

Mr. Howrey. Well, you deal with the same type of facts, because 
you are dealing with the same market facts; but you do not have to 
have the same quantity or the same quality of proof. 

Senator Kerauver. You do not apply all of this rule of reason to 
section 3 cases. do you? 

Mr. Howrey. Well, I do not like to disagree with you, but then I 


must say that the rule of reason to a lawyer is one thing; a rule of 
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hich we recommend to section & which the Atton ey 
ommittee recommends, is entirely different. 
e of reason approach simply means, as we use the term, the 
O l consideration of all the relevant market factors, and 
the other approach from the presumptive approach 
usively presume certain consequences tollowing. 
er. In other words, you decide whether it is good 
n what you think about it ? 


es: that is the job that Coneress gave the Federal 
Do you use the rule of reason approach in sec 


you use it—I think we have used it, in soni 


hat, I think, on whether it is a tie-in agreement 
n exclusive dealing agreement. 
i tie-in agreement where you sell a machine and say 
have got to take “our cards with it,” where you tie some product 
product, why then, I think that you can almost presum« 


vction like that that the purpose of the transaction is to 


petit Oh. to prevent someone else from selling them. 
isive dealing contracts, as the Supreme Court held in the 
ire Advertising case, were not unreasonable insofar a 
On IS ¢ oncerned, because of some of the particular facts 
try then, they thought it was a reasonable restriction, 
ink in exclusive-dealing contracts you sometimes use the 
rule of reason approach. 
In ti contracts, | think there the proof needs to be less, and you 
ilmost presume there that the purpose of the tie-in contract wa 


Kerauver. Well, you say in your opinion with respect to 
vou do not follow the same veneral procedure that 
ction 3 eases. You discuss the difference, substantially, 
ipply the rule of reason or that at least not to the 
ler section (¢. 
hat is correct, I think. 
But now 


» distinguish section 7 from section 3, ; 

ER. On page 6 here you talk about section 3, that 
datory where you find tie-in sales and whatnot; that 
‘le per se to foreclose competitors from any substan 
it is true, is it not’ ‘That is, in your opinion. 
iware, Mr. Howrey, that the legislative intent was 
me procedures or substantially the same procedures to 

ve have under section 3 ? 
Well, we hold just to the contrary. We held that wa 
Ve intent. 

UvER. You are aware of the statement in the Ilouss 
t. I think it was, was it not the House Judiciary 
that the two tests of legality under section 7 

to those which the courts have attempted to apply 
ons of the Clayton Act. 





reme 
soa | { ' ae i 
application to eCcTION ©, 
Federal Trade Commission Act. 
What do you say about this lnnguage of the House co 
Mr. Howrey. I would say that other language in the com 
port compels the court or the quasi-] 


) 


judicial ageney, whiche 
ing it, to look at the statute as a whole, and from page 
179 of the mimeographed edition of our merger report, we d 


those questions and answer them. 

What you have to do is you cannot just look at p 
You have got to look at all of section 3. and section 
clusive dealing and tie-in contracts under certain circumstances, t] 
is where they may be substantially to lessen competition or tel al 
create a monopoly. 

Section 2 of the Clayton Act prohibits price discrimination, 
certain qualifications and certain exceptions, where that may 
tially les sen) competition or tend fo create a mol opoly 


PFecilo} 


4 pr hibits 1 iCQuUis tion of stock or li some cCnse 
acquisition of assets where it would substantially lessen competition. 


Now. you have to look if the pul pose ot each statute. | he purpose 


| said this morning, deals with the seller and 


ypermiva eller not to have his 
! 


out and sell te anybody a 


hn contract or an ex 
not have access to that market. 
uvyer. 
very ditterent purpose n ‘ cd ferent te 
Men will differ on these things, but we reache 
clusion unanimously, l say, or at least four of u 
clusion, that the legislative Intent was yu 
ucgest. 
Senator Kerauver. Will you go through the 
whi ther the | cy slative intent was cont iry, ana furnish he Commies 
taff with a memorandum 4 
Mr. Howrey. I will be very 


olad to do that. 
ie Pillsbury ease, put in 
rough 186 of the merge report, will fur 
mind. 
Phe opinion in ! bury case follows :) 


: ‘ 
ecord the opinion int 


HMISSLo}! 
at respondent Pi 
is nmended, by acqu 


rd and Ballard Compa 
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e Products Corporation. It alleges that Pills 
to the acquisitions, leaders throughout the United 
theast) in the sale of flour-base mixes, and that Pills 
euders in the southeastern part of the United States in 
bakery flour, and mixes. 
of testimony was taken by attorneys in support of 
Louisville, Cincinnati, New York City and in many 
“astern states Subpoenas duces tecum were served 
production and sales figures for a period of time before 
ition, and to produce other data to show competitive 
prepared for respondent by the Market Re 
Respondent refused to honor these subpoenas 
ta requested 


nent of the subpoenas in court and instead of seeking 


pondent's competitors as suggested by the hearing 
t 
t 


the complaint relied on figures and estimates for 
shed by respondent during the course of the 


ort to corroborate these estimates, counss 


ket areas made by newspapers and other inde 


ef of attorney upportiz e complaint, respond 
he ground that a prima faci ase had not been made 


to whether Section 7 had been violated, the 
iotion to dismiss on the ground that the “allega 
ot supported by reliable, probative, and sul 
Administrative Procedure <A¢ 
nber 29, 1950, wh 
ides in relevant ps 
ll acquire, directly 
‘capital and no corporation 


acquire the 


m of the country, 


competition 


ineren 


nufacturing eS 


23.8 percent, feeds 34.4 percent, 
improved fro mong the fi 


quisit 
think this should be 40 r 
ssumption that the capacity 


I 
Neithe Duff nor Ballard 


ent for mixes. were arrived ¢ ft) I 
r ending May 31, 1950, into the Ballard 
omparable fiscal year figures for Duff were 
les were sed to arrive at the 40.9 percent figure for 


were used the figure would be 32.8 percent 





that 
the mere 
ind / 


in the way 


s about Pillsbury, Ballard, and Duff, 
nd al t 


1} 
apy 


OOO) 4} 








W * ‘ Vi ? i irge l 


o the acquisitions, respondent was the largest seller 
‘ \ 22.7%) and the second largest seller in the United States 
16 ! 1M n with both Ballard and Duff in the southeast and 
! ft bas As a result of the acquisitions respondent in- 
rf é rket in the southeast to 44.9 percent In the national 
l n advanced from second to first place, or approximately 23 
“« the 1 minrke ? 
I ‘ ire ( ed by brief and argument on appeal 
1) Se ae led under Sectis Sof the Clavton At app to Sec 
i it) int ot ile (QUuISit li s been estab 
ex . ( eX e econ ¢ consequences or deter? é he prob 
eit on 
2. EF ie ; es are not applicable, what tests do apply unas s 7 
a“ \ | i ~ sect 4) ae \ f ‘ ~ f l its own: 
Dor e ! ore 0 prima yacte Dy ella e evidence na the effec ( 
e substantially to lessen competition or tend to create 
‘ tin marke ens 
I 
( ng the complaint rely, in the first place, on the “substaa 
d é luternational Salt, Standard Stations, and other Section 3 
lo be he siutle ide, however, they also introduced proof of ma ke 
! iracter which the claim are sufficient, even if the Co 
sion re the substantiality theory, to show that respondent’s acquis ms 
sta essen competition 
e Clayton Act prohibits the use of tying and exclusive dealing 
‘ f which “may be to substantially lessen ce tion © 
‘ ( oly The Int national Salt case brough inder th 
‘ ( w of the compal v's salt to the patented sa (isp Sing 
eased tt s ust ers Phe tying cle ct as struck down by hie 
rf mil flour nd bake) fl r combines he soutl 
149-1950 slight irger ft n respondents at s mai ¢ 
d at by combining Ballard nd respondent’s percent 
i‘) p50 ( l ‘ 
! stores to « ry the leading national brands, the toy ‘ 
t ‘ d brat total of five or six brat 
certa chain stores testimony of grocery wl esaler 
I i regional managers taken together show that respor 
n the southeast are a much greate re ent e ¢ t 
t percentage of the entire southeast fl rma t } 
rands are old in all areas Manv loc brands ‘ ul t 
| rrived at by combining respondent's, Ballard nd Duff 
e fis ] 1049-1950 
( ( nia Vv. United States, supra: International Nalt Co. v. Unit 
I Rie} ld Oil Corp. (348 U. S. 922 (1952 {utome 
f ( rae 194 F. 2d 433 (C. A 1952)), reversed on grout! 
1G I S. 61 (195, ) 
Rs S. ¢ ‘ 14 
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} ad ered ¢ ective ce Lyx on o Pi i Lie 
flour n had the largest capacity of any mil 
red this distinction with the General Mills pla n 
Vis a i} Vilisb owned and operated one 
nodern formu feed plants in the southeast I} 
a feeds, and prepared mixes enjoyed widespread 
a id shown a profit for many years prior to its 


s for the eleven-month period just 


mportant factor in the compet tive market. 


3.66 nereent to 8.31 percent; 1t 


irket from 4.93 percent to 8.55 percent.” 
¢ . 1 


increased its share of the family 


creased its 


spond 


imber of mills selling flour in the southeast, re 
entrated in urban areas and it competed with rela 
ach of said urban areas 
d’s prices differed in different locations prio1 


he prices of the two brands became identical! 
‘ +} } 
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elling practices but because of their probable effect or 


NI ‘ rurthe distinction can be drawn from the fact that tying and 


frequently coercive, While acquisitions are Usuall 


‘ pt on can be directly measured; no single set of standards can be 
the whole ri e of American industries. No single characteristi 
quisit ! d of itself be sufficient to determine its effect on competi 

1 For tl re: n it would not be sufficient to show that an acquiring and 


juired compar gether control a substantial amount of sales, or that 
portion of commerce is affected 
M t] mplified test laid down in Standard Stations and Internation ' 
the presentation of proof in case under Section 3, it is not in i 
re I guide for the Commission in carrying out its long-run responsi ; 
prevent reductions in competition through acquisitions of assets ¢ 
| hermore, neither case can be construed as depriving the Federal Trade 
( I . I nistrative agency, of the right to examine relevant 
( ul petitive effects (even in Section 3 cases) in the event 


I reating the Federal Trade Commission, Congress had two principal ideas 
fi to create a “body of experts” competent to deal with complex 
fF information, experience and careful study 





ness and eco! e conditions’ ;~ and second, to authorize this body of 
experts to deal with unfair competitive methods in their incipient stages 

| ny 1 ( cre gy this, and other administrative agencies, was 

( ! d expertise The complexities of modern Amer 
le it apparent that effective trade regulation 
er be plished by self-executing legislation nor the judicial 

See F.C. ( Pottsville Broadcasting Co., 309 U. 8. (134, 142, (1940) ) 
() t f | / | f st Legislation: Guideposts to a Revised National 

intitrust Policy (50 Mich. L. Rev. 1139, 1221, n. 215 (1952) ). 

rhe laws give the Commission to administer are, for the most part, general 


I d not ear of poll elements ‘Congress advisedly left the concept 
ble to be defined with particularity by the myriad of cases from the field of 
rie It ntemplated clarification and completion by the Federal Trade 


If the ministrative tribunal to which sueh discretion is de 
i does nothing but promulgate per se doctrines, the rationale for its creatior 
ippear I particular competitive act is automatically to be presume 
f itive process of the Commission loses its purpose, and the 
ustification for limiting the scope of judicial review and for exempting the Com 
from executive control no longer remain. In such event the administra 
vyenceyv 1 \ well give Way to the prose utor 
\s we understand it, the Federal Trade Commission has a greater task that 
dministering the broad provisions of section 7 of the Clayton Act. There 
n a case-by-case examination of all relevant factors in order to ascertain 
rie pie eco! mie consequences 


The most recent decision interpreting section a. prior to its amendment, is 


('¢ jie On B ward of Giovernors of the Fede ral Re serre Nusten 
] 

competition under section 7 the Commission is, of course 

nan acquiring compat nd other parties, suc 


1 outlets, insofar as such relationships may affect competition 


omplaint suegest the following test for Section 7 ca 
i substantial share of that market 
‘ket also having a substantial share of that market, the 
lessened in the lines of commerce 











: ( vi ompany, Inc., decided by F.'T. C. December 7, 1953 
: Rep. } 197, 638d Cong., 2d Sess.. pp. 9. 11 (1914): F. T. C. v. The Cement Insti 


I 127 1948) I T. C. v. R. F. Keppel € Bros., Inc. (291 [ S. 305 
Co. Vv. Magrane-Houston Co. (258 U. S. 346, 356 (1922)) 
B Com! s \ to be staffed with lawyers, economists, accountants, statisticians 
It was understood that this staff would become specialists 
i! ness practice which interfered with the competitive process or 
rest Cf. United States v. Morton Salt Co., 388 U. S. 682, 640 
f re Advertising Nervice Co ne., 344 U. S. 392 (1952): F. T. ¢ 
, + ; 


n of Mr. Justice Jackson in The Ruberoid Co. v. F. T. C.. 343 





| STUDY OF THE ANTITRUS ‘ws Lol 
2M 2d 1638 i t. den. Nove er 30, 195 | I I Rest I 
had ordered divestiture of stoc¢ na number of banks prising the s 
Gianbini group in the West Coast and Rov KV Mountain area The Bo 1 |x 
that the Giannini banks did a large proportion of the banking business 
ve western states, invoked the Standard Stations case, and held that sec 
violated The Third Circuit reversed, saying 
* * * such acquisition is violation only s eff ‘ fact t 
thal essen compe on between such rporat s, to restra 
tend to create a mono] Otherwise the CquISItlor Ss entire W 
i s section 7 is concerned It necessarily follows that under secti 
iry to the rule under section 5, the lessening of ¢ petition and the tende1 
to monopoly must appear from the circumstances of the particular case 
t ind as facts before the sanctions of the statutes may be invoked bv I 
mere size and participation in substantial share of the line of busine 
ve e ‘quantiti e substantiality’ theory relied on by the Board, is 1 
f rh 
rhe court was impressed by the “tremendous concentration of banking « 
| * * * in the hands of the Transamerica group,” and thought that legislative o1 
: inistrative action might well be desirable to decrease it But the Cour 
| that no cause had been made under section 7 Lessening of Competition 
; endency to monopoly were market phenomena, and cou only refer to s t 
ar market or set of markets. But the Board had not attempted to 
indesirable effect or dangerous probability in any given markets. T 


f the United States, unrelated 


e area wis bu in ficial segment 
ket activit Hence, said the Court, the contention of the Reserve Board 
1 not be sustained 
While the Trans rica case does not question Standard Stations so f 
on 3 is eoncerne t does seem to seal off section 7 from the pe 
| case. The fact that the Transamerica case was decided under old section 7 
; not in our opinic si s applicability in t s reanect While the 1050 
dment modified section 7 in many ways it did not change the basie pur] 
otect competition it given market 


II 


rhis does not mean that we are thrown back on Sherman Act tests In fact 
0 he purposes of amended section 7 was to reestablish the ditference 
een Sherman Act and Clayton Act violations and to restate the legislative vie 
re repudiated by the case law,” that the tests of the Sherman Act have 
er place in the application of section 7 
Monopoly and competition, as economic facts, are the same no 1 tte 


Ss applied to them.” ” Market control, restraint of trade, injury to compe 





tendency toward monopoly are the subjects of both the She inand Cla 
\cts. But the standard of illegality is different ; otherwise Congress would 
een wasting its time bv enacting duplicating legislation The difference 
isually said to be that under section 7 the undesired condi n may not yet be 
n existence; there is only a reasonable probability that it will come to pass 
thing is done to stop it. This, of course, was the underlying purpose of the 


riginal Clayton Act. It was designed to “supplement” the Sherman Ac 
rohibit practices which sing and in themselves were not covered by that act 

irrest potential violations of the Sherman Act in their incipiency and before 
onsummation.” 

The trouble is that this sort of language, lawyer’s language some 
S not very meaningful until applied to a particular set of facts—facts whicl 
suffice for the Clayton Act but do not constitute a showing of evidence sufficient 
mpressive under the Sherman Act The courts and the Commission have fre 


209 F. 2d 163, at 170 (C. A. 8, 1953), cert. den. Nov. 30, 1953 
I 169 
8 Iq 
International Shoe Co. v. F. T. C., 280 U. S. 291 (1930 V. Vivaudou v. F. T. C., 541 
C. A. 2, 1931 Temple Anthracite Coal Co. v. F. T. C.. 51 F. 2a G56 Ct 
931 United States v. Republic Steel Corp.,11 F.8 pp. 117 (N. D. Ohio, 1935) ‘ 
I { rtainties of Section 7 of the Clayton Act 14 Corneli L. O. 28. 40 (1928 
iew of the earlier cases ; 
See Adeln Acquire the Whole or Any Part of the S Assets of A } ( 
"1 lings of the Aj Associa S f Antitrust I 
26—27, 1953, pp. 111. 117 
Sen. Rep. No. 698, 63rd Cong... 2d Sess.. p. 1 1914) Standard Fashion Company 
Vi ine-Houston ¢ 258 | S ig 256 1992 
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the d fferet! © between 


( \ ests, but no clear standards have emerged 


he incipiency doctrine and 


d concepts of Competition and monopoly, the essential 
be that the Clayton Act requires a lower standard of proof 


f ind of ( “evidence which is quantitatively or qualitatively 

e tl here the Sherman Act is invoked.” More specifically, 

/ ( umbia Steel Co. (334 U. S. 495 (1948)), which was 

inder the Sherman Act, would probably not have been approved had 
17 bee e tence and invoked against it.’ 

before it was amended, prohibited corporate acquisitions of stock 

hive one of the following effects: (1) substantial lessening 

between the merging companies, (2) restraint of commerce in 

t or (4) tendency to create a monopoly. This lar 

iken li ould have precluded almost every merger where 

‘ ted between the two merging companies. As we have indicated, 

drastic interpretation and invoked the rule of 


thie ‘ n Act 


amended, prohibits the acquisition of assets as well as stock, 





‘, 
andil loophole on this point The acquisition is pro 
ihe of Commerce In any section of the country, the effe 
by ibstantially to lessen competition, or to tend to 
er te » competition between the acquiring and acquired com- 
the earlier alternative test of “to restrain such 
ecti or community.” The elimination of the fi test 
ol a trict and literal interpretation which would 
nd uw portant acquisitions; the elimination of the second 
di that broad Sherman Act tests will again be applied. 
clear on this point 
e ¢ er aid 
RL. Bee vis to make this legislation extend to acquisition 
! fi dden by the Sherman Act * * *, 
« * * ~ . * 
e that the excessive sweep that has been given to se 
Clayton Act by these two features of that section | 
resi le for the tendency of the courts in cases under that sectiou 
>the Sherman Act test by eliminating the provisions of the existing 
yy yr h tuations of little economic significance, it is the 
‘ tie to assure a broader construction of the more funda- 
e retained than has been given in the past. The 
; it lear that the bill is not intended to revert to the 
Act test rhe tent here, as in other parts of the Clayton Act, 
t} rh t tendencies in their inci ienecy and well before tl ey 
ned h effects as would justify a Sherman Act proceeding.” * 


contirmed in the House report: 


( tock « sets by which any part of commerce is monopolized 
L Col nil in restraint of trade is created are forbidden by 
in Act fhe present bill is not intended as a mere reenactment of 
It ot the purpose of this committee to recommend duplica- 

ti ‘ tion 
tions of stock or assets have a cumulative effect, and control of the 
I to constitute a violation of the Sherman Act may be achieved 
quisitic but as the result of a series of acquisitions. The 


nded to permit intervention in such a cumulative process when the 

on may be a significant reduction in the vigor of competition, 
is effect may not be so far-reaching as to amount to a combina 
attempt to monop 
iy arise in various ways: such as elimination in whole 


e, create a monopoly, or constitute an 


ivity of an enterprise which has beet! 


petition, increase in the relative size of the enter 





ren Nee ee cr a Se 


evidence 


ade quate 








I i n ¢ ence having rational probative 
( 4 { case which the hearing examiner refused to ac 
Pie i everal letters ddressed to the Comission, in whic! 
es of the relevant products in the southeast and 
( quired companies’ sales of the relevant products in 
hie ition and (3) respondent s best estimates of its 
é if the relevant markets. Respondent’s counsel did 
luction of these letters as not being competent evidence 
In f esp | the time that here were no accurate, absolute figures 
e in tl lustry showing competitors’ sales or total sales 

estimates of competitors’ shares of a particular 
be ‘ reliable depends upon the circumstances According 
nae rket analyst, the best data available shov 
na trend ol siile 2) respondent and certain of its 
t hie ir ind Vv ure surveys prepared by the Market Researc! 
( M (ne! his organization makes a random sample audit 
‘ tness described as the only random sample availa 
‘ ered projectionable Respondent must have considered this 
! I its own purposes inasmuch as it paid about 

* 

‘ 

epare riod market analyses of flour and mix murkets 
regular course of business, in which it uses the information 
Market Research Corporatio The market position informa 


n these reports was used, together with respondent’s own data, 


t ( Inzates in que stior 
eport ng the data supplied by the Market Research Corpora 
ere Ippo ed by counsel supporting the complaint but respondent re 
p e ground that it was not at liberty to divulge such infor 
Che estimates were prepared by respondent and submitted to the Commission 
iring the course of the preliminary investigation, and respondent asked the 
Cor ission tf ely upon them in reviewing the case prior to the culmination 
of the acquisitiot Presumably respondent at that time, as an advocate, “put 
‘ foot forw Seg 
Under | the circumstances,” it is believed that the “common sense” and 
easonable mind” tests have been met and the estimates are prima facie evi 
ce of responde + market position, the market position of the acquired 
panies and the market position of its major competitors. Prima facie evi 
dence is the minimum quantity necessary to raise a presumption of fact or is 
ifficient, if not rebutted, to establish the fact Otis & Co. v. S. BE. C. (176 F. 2d 
:( (C. A. D. C., 1949) Respondent, when it puts in its case will have full 
pportunity to rebut, explain, or countradict. It is important to remember in 
onnection that the issue here does not go to the absolute sales of respond 
ent e acquired Companies or its competitors, but to the question as to the 
effect which the mergers may have on competition. 
\ few ords should be said about the problem of proof in antitrust cases 
( petition is a complex and constantly changing phenomenon. It has never 
Lye rply detined Injury to competition, as distinguished from injury to a 


competitor, is seldom capable of proof by direct testimony and may therefore be 
nferred from all the surrounding circumstances. “An antitrust charge may 
circumstantial evidence, and the circumstances may include 
ecting any of the broad issues of fact posed in the complaint.” ® 





\ of the competitive effects of an acquisition should begin, we believe, 
th the relevant facts concerning the competitive pattern of the industry as a 
( ( on. ¢ v. National Labor Relations Board, supra, p. 230 (1938) 
I t actual figures for respondent for the fiscal year 1949-1950 
Phe letter t forth actual sales for Ballard for the fiscal year 1949-1950 and 
t's best estimates for Duff for the same period 
! bility f commercial reports is well recognized As Wigmore points out, 
l * =f cept to the Hearsay rule] is capable of liberal expansion to inelude 
* * * eommers nd industrial records, made by persons disinterested in the particular 
l it published kept accessible to third persons, and customarily relied upon by them 
col et of particular occupations."" 6 Wigmore on Evidence, sec. 1708 (3d ed 
940) n s 
These cir t es include the fact that respondent refused to comply with Commis 
bpoena eeking the basie data upon which the estimates were based 
See MeAllist t B ( e: Procedural Problems in Antitrust Litigation,” 64 








rnish eflective cor 





This matter, therefore, should be remanded to 
ther consideration in conformity with this opinion 


Mr. Mead, while cor rri in the result, 


Mills and Quaker ©): 


( Pps. 180-186 of the Federal Trade Commiss 


rate Mergers and Acquisitions follow :) 


H PIE MARKET IN WHICH COMP! TIVE CONSEQI 


he 1950 Act applies to acquisitions where, ‘il 


ny section of the country the prohibited conseque 
herefore, appears to apply wherever the prohib 


found. It is not limited to any specific set of product rel 


nee 


ibutors petition to Pi 1 
thre roan least, the mergers lead the dire ( i 
( led on nopolistie’” competition, t 
here the remaining competition in the particu marke 
Mmpanies 
If, for example, respondent should continue to acquire ‘ 
te it has since 1940, and other large companies sl ld do ‘ 
irkets in the southeast may come to be dominated by a few 4 
imies This, of course. has been the trend in other ndus ( 
hem, under the policy of the Sherman Act, competi n between 
I continues to protect the consumer interest. But s we 
ii was this sort of trend that Congress condemned and desired 
adopted the new Clayton Act antimerger provision 
the hea g 


on Xe po! 


\ \ 
. if 
ne of 
ma on 
ns T 
oO het we 


lear 
le 
hi: 
\MI 
es 
mn the 
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riTRUS 
| ir Sé ‘ uppliers, competitors, or 
to any particular geographic area in which 
I f the co etitive effects of an acquisition con 
te a major portion of the business of either 
wath pany 
! equences of an acquisition are to be evaluated 
acqu I and acquired companies operate and the 
happe n these markets In economic terms, this 
( Teac detine the meaning of the relevant line of 
oul ind that the actual and potential competitive 
{ are to be tested (a) in any product line (line 
eosraphic area (section of the country), and (¢) 
i leve they m oceu Keach of these three 
| I be rietl eXumined 
! or as narrow as the facts of competition 
hy l or example, in prohibited impairment of 
tt ne of commerce is a large part of the business 
ed in the acquisition.” } 
e need not be so broad as an industry if the 
elves out in narrower markets. 
CSS of competition or tending to create a monop 
| ile only where the specified effect may appear on 
idle ile 
s protect competition in each line of commerce 
“ ffects of an acquisition are to be st ed is as 
f competition require Where a product is sold 
he relevant market Where, however, a product 
} eC are it iS not necessary to consider effects of 
d States as a whole. 
tee ha ite that a ection of the country 
the area in which competition is, in fact, 
| vary with the nature of the product. Owing 
1 character of markets, it would be meaning 
‘ view Qo attempt to apply for all products a 
ether such a definition were based Ipon miles 
! of measurement A section which would 
a heavy, durable product, such as large machine 
g -a light product, such as milk 
ed in Standard Oil v. U. S. (337 U. S. 298). ‘Sinee 
mip n which is at stake, the significant proportion 
erect e ¢ | ition 
ff ve compet n for a given produet, it will 
prises an appreciable segment of the market 
( ket ay not be a segment which vers an up 
de, but it may also be a segment which is largely 
if or not affected by the trade in that product in 
ungh the section of the country in which there 
‘ on will normally be one in which the acquired 
company may do business, the bill is broad enough to 
lessening of competition in any other section of the 
n the Judiciary is equally explicit: 
il lessening f competition or tending to create a 
applicable only where the specified effect may 
INCUUSTS wide scale The purpose of the bill is to 


f commerce in each section of the country 


l ) 
rn & 
PI 
». 8 








| I I he Hlouse Ce tee on the Jud iary has stated 
‘ d where a small corporation had at difficulty « 
‘ I ee ¢ it for sellin ts busine by sell 
tion Phe hall corps tio l ( ot } 
eof sec it selling the et prianee 


uted to dispose of their busines 
House Judiciary Committee has pointed out that 


‘ ore e Supreme Court and the Federal courts have not applied the 
e of sect 7, even in cases of stock acquisition, so as 
‘ ! fro ‘ nye business or of merging with anothe 


Che Supreme Court has only applied the present language of 


i, evel e case of st ucquisitions, to large transactions which 
(| I essen competition, or tend to create a monopoly 
The House Jue ry Committee goes on t tate that the test of a prohibited 
ty of a substantial lessening of competition and, therefore 
lilt I i 
in] es Which cannot produce the specified effect upon con 
t ! ire J t thereby forbidden to acquire either stock or assets.” 
Kis be noted that during Congressional debate on the bill whict 
quent ly me the T%o0 Act, question was raised as to whether the bil | 
“ 1 prevent the rowth of small firms that might compete more effective 
he giant corporation in their industries Che answer was in the negatin 
* |the bi Wi ot have that effect * Obviously, those mergers which 
bole rasall « panies to compete more effectively with giant Corporations gen j 
eri do me educe competition, but rather, intensify it.” * 
i 
UMMAKY Hike FOC OF SECTI 7, AS AMENDED, ON PROBABLE COMPI I\ 
CONSEQUENCES i 
i he ¢ on Act, as amended in 1950. is adressed to the probable 
met ‘ ence in acquisition rather than to the character of the 
An acquisition is neither legal nor illegal in itself; it be 
‘ OO! ifter determination of the character and magnitude of its effects 
he competitive incentives and opportunities of other companies This 
determinati equires study of the companies involved, the markets affected 


ind the resulting difference in competitive incentive and opportunity 


Information neerning the character of an acquisition in terms of the size of 
he acquiring or the acquired company, the classification of the acquisition as 
Ol vert or conglomerate, or the percent of a specitied product « 


eographical irket accounted for by the output of the acquiring or the acquired 


LN relevant to an appraisal of violation of law only to the extent that 
na determination of whether the acquisition may result in a substan 
essening of competition or a tendency to monopoly. These facts, as well as 
ust, however, be viewed in their market setting. Taken by theniselves 

f tf 


e as to whether a particular acquisition may result in a sub 
mora tende ney to monopoly 

nis a complex and constantly changing phenome 
ind relative lnportance of competitive activities varies from 








industry and from market to market. Since competition cannot be 
( Ineasured, no single standard is applicable to the whole range of Ameri 
Cull Lust ric nd markets, Conclusions as to the probable effects of an acquisi 


therefore, rise out of facts concerning the acquiring and the acquired 
es and the mpetitive pattern of the markets which the acquisition will 
y in the period preceding, and directly following, the acquisi 


i rtue of the incipiency clause, the Act is focused on the long-range effects 
quisition nthe pattern of competition. It is not necessary for an enforce 
ment agency to wait until a substantial lessening of competition or monopoly 
hie nf een accomplished; it may act, and indeed is required to act, 
Where there is a factual showing that the direct consequences of an acquisition, 
working themselves out in the markets affected, may lead to long-range sub 
tant deterioration the competitive opportunity of other companies 
H. Jud. 1191, op. cit., 1 





N er ince ¢ | howeve 
ire gyre t¢ where I ~ ‘ ‘ j 
ees fit free to Shop the market for the supplies it may need, and 
Tate n I pplier differences in costs and in potent y 
prices suggest They are ulso greatest where a company is free to manufacture 
sell products of its own selection and to test buyer aceptance by vat g 
product to be sold, its quality, its price, and methods and channels sule 
rhe range of choice open to an individual company in these respects 
mined by the kind and number of sources and outlets, the range of pure! 
and selling prices, the extent to which buyers or sellers are dependent 
petitors for supplies or outlets, and the relative restrictiveness of long-ter 
tractual arrangements tying suppliers and customers or groups of Compe 
to each other in more or less stable relationships which cannot be penetrates 


by other companies 

The kinds of information from which competitive consequences may be de 

ned, and the major problems connected with the development and use of } 
information as evidence are explored in the next chapter 

Senator Kerauver. | think it is a very good study which has beet 
made. I have not had a chance to read it all, but I think it is timely 
ind useful. You did not thi k Pillsbury would be a Shermat Let 
violation, did I so understand you to say that ¢ 

Mr. Howrey. I so said. 

Senator Kerauver. What is your authority for that? ‘There you 
have in one section of the country approximately 48 percent getting 


rthat about. 


nto the hands of 1 company, a merger bringin 
hink it is a little dificult to be characterizing on 


Mr. Howrey. I thi 
Owl opinion. 

| happer ed to have written the Pillsbury opinion, but the substan 
of it was that there was not only competition, but strong competition, 
n all markets. It was the same kind of competition in the market 
that you will find in the automobile industry, strong competition bi 
tween big companies, Of course. men’s minds ditfer, but 1 think tl 
Opinion indicates that we have reached a violation of seetion T. and 
would not have reached it under the Sherman Act. 


Senator Krrauver. Well, you have 48 percent of a business i 
section by virtue of the eu quisition, 
Mr. Howrey. In the Southeastern United States We did not 


that about any one market. 

Senator Kerauver. Well. anyway, that is the finding. 

Mr. Hlowrey. It was in, I think, an 11-State area, was it not / 

Senator Kerauver. You say that would not violate the Sher 
Act’ 

Mr. Howrey. I did not Sit) that. I said the facts pre sented in the 
record of Pillsbury, | do not think, would have constituted a violation 
of the Sherman Act. 

Senator Kerauver. You are aware, are you not, Mr. Howrey, that 
in the ¢ onsolidated Steel ense, aS Aa result of mergers, Cor solid ited 
held about Zo per ent of the business in 1 section of the country The 
Supreme Court held that was not a violation of the Sherman Act, but 
by a 4-to-3 decision So 28 percent was vetting mighty close to the 
poim|) of violating the Sherman Act, in the opinion of the Supreme 
Court. 

Yet vou think 48 percent apparently would not ¢ 

Mr. Howrey. Senator, | must not answer your characterization b 
cause I did not Say that at all. | Say the Consolidated Steel case l 

typical case where it was not a Sherman Act violation but it would 








— violation and that, I think, is the situatio 
forence 

“a Ne | { nt te \ is one who has been \ I’ 
Mar. Howre ind we are just talk ne in the 
( oO} ends here, be se I think we all have, J 
e, the same interests—that I have been rather shocked 
rise th the tu that has | en givel to the amendment to 

( ton Act. ne lived with it since the early 1940's. 
i ty ! ( erested [ ne} ment Ww L\ back when Judge Davis 
( if the Federal Trade Commission and Congressman 
( ! f the House Judiciary Committee. It was 
thie tent of 1 Judiciary ¢ ommittee of the House—and 
tain that the same was true over here—that the new amend- 
{ 7 of e Clayton Act should enfo1 lla you have 
{ | oO] Sherman Act tests. It was intended that 
bh fo lon the basis of what the Congress had said about 

e other sections of the Clayton Act. 
liere, | hnnot ure, but it seems that you are applying no differ- 
{ { { ( i or the < lavte n Act than has always been 
ed to S Act eases. That was just not the intent of many 
{ terested in this legislation. 
Nha 1] WRE | probably cannot col vince you, but I would like to 
pond to y tatement: First, I have just said that the Con- 
lated Steel case and Pillsbury case were two cases where the 
Sheri Act did not stop the mergers, but where section 7 will. Now, 
re one Te) ce 

Now then, I do not know wheth | shoul l spe: uk for Judge Gwyn ne, 
it he is on the Judie ary Com n hii and he wi rote the report in the 
SOth Congress on this n and he joined in the Pillsbury opinion. 


Senator KEFAUVER. Miakshewade a mistake. 
Mir. Howrey. Well, maybe he did. I do not think he did. I think 


avery able lawver. 


Senator Kerauver. I agree with vou he is an able lawver, and 


I surprised when I saw his approval of the Pillsbury case, 
Vir. Howrey. Secor dly . the Attorney Ge1 neral’s committee approved 
Pillsbury approa h. with very few dissents. There were just a 
indful of dissents, and the committee represented, I think, a good 
tion of legal | economic thinking of the country. 
Senator KErAUVER. Well, Mr. Howrey, I disagree wi th you very 
rong ly. I do not think the Attorney General’s committee repre- 
cross section. Although it had some members who re present 
lic interest, I think it largely was loaded in favor of big 
Mr. Howrey. Well, I oe e with that one, Senator. 
Senator Krrauver. I also think that you, as chairman of a quasi- 
idicial body, have done some damage to your judicial position in 
yOu ¢ in a report so that everybody can see just exactly how vou 


fee] about matters not before your Commission. 
Mr. Howrey. I would like to: an swer that, if I may. 
[here is a note at page 5 of the report that while I participated 11 
e proceedings, and, as a matter of fact, I have a little written st: ke. 
men on that I would like to insert in the record, if I may. 
Senator Krrauver. Without objection it will be inserted. 
Che statement referred to is quoted on p. 161.) 





coment ttt LLL LLL 


Senator Keravcver. What Iam getting at is 
Mr. Howrey. I know what vou are getting at. and ive a 
to it. 

Senator Krrauver. Any lawyer can take this report and k 
actly how Mr. Howrey’s thinking goes about ny antit 
that is discussed in it. and t] ey are all discussed. 


Mr. Howrey. Well, 1 think the question you are aski 


o abo 
Pillsb r\ decision is a much greater challenge to Judicial proce 
because I am sitting as a quasi judicial officer in that ease. Tha 
1, much ereater challenge to judicial processes thal Nnvthing I 
by participat neg inthis commi tee of the Attorney General. 


PFenator IK FAU VER. May be you should not hh: ve aliswel ed my ¢ 


Mr. Howrey. I think I will disqualify myself in the Pillsbury 
for the rest of the case because of the inquiry w 
about my mental processes in it. 

But let me answer your other question, and [ think I should be 
I do not think I ean sit ina quas! judicial capacity and ie ni | 
have delved too deeply into the quasi-judicial mind in the Pillsb 
matter 


But as a member of the Attorney General’s committee, I att 
its two genel il sess ons, | was not a men ber oT any task force 
work group, and did not attend any session of any such group. 


' 


| ad not vote on specifie sue nor did i part ( pate nthe a 
A 


on of any matter in which I had an interest before becomil ramen 


ber ot t| e Federal Trade ( ‘ommiss on sue! iS, 1Or eXanh pl the 


tity limit proviso, In fact, I was not in the conference room ¥ 


he quantity limit proviso was discussed. 


In addition, I eall your attention to the following statement 


fort h on page 5 of the report : 


While the Chairman of the Federal Trade Commission participated i 
proceedings of the committee and signed the report, this should not be const 
as a prejudgment of issues which may come before the Commission in indi\ 
cases. 


Now, that seems to me to be an answer to the criticism that ] Pp 


ticipated in it. 
The administrat ve agency is. as you know, al conglomerate. 
are administrators one day; we ire quasi-judicial officers the next. 
We decide what complaints should issue: we vote on that, and t! 


we sit and hear the evidence; that is the administrative procedure 
that is administrative law, and it has grown up and has become one 


of the great branches of our Government. 


1 


Ho | do not see how, as an administrator, I could do anything else 


\ 


but parti ipate in a study of the very subject which I was adm 


J 
istering. 

When the At torney General invited me to partic pate, I, of co 
accepted. 

Senator Krerauver. I see the statement on page 5. But the th 
that bothers me, Mr. Howrey, is that you have discussed in this rep 
situations that have not arisen but may arise, giving inter pretat 
on a wide variety of matters, such as damages, how much the pel 
ought to be, and so on, and you S101 ed the report. 


Mr. Howrey. Yes, l admit that. I have answered letters from 1 


= . Ss So ae 
committee asking numerous opinions on similar subjects, ‘3 


y 











rH ANTITRUST LAWS 
er supporting, as Chairman of the Commission, 
1 (Commi Sion, the Increase in the criminal pen 
f the Sherman Act to $50,000. That is part of my job. You 
ef Iaman admit trator, too, 

\s Chairman, under the policies laid down by the full Commission, 
[ supervise the staff, I appoint the stall, except those who are bureau 


tirectors, They are appointed by me and approved by the full Com- 
on. Sol have a dual role, and every officer and every adminis 
trative agency has that dual role, It isa part of the whole system of 


idministrative law 

Whether it is desirable or not, I will not attempt to answer, but it 
been established and has functioned in this country since 1890, 
I think, or whenever the ICC was first enacted. , 


Senator DIRKSI N. 1887. 


Senator KErAUVER. 1887. 
Mr. Howrey, you have made some qualification about your partici- 
pation 11 Chis report. 

You made a Spee hin New York which | think ought to be made a 
part of this record. Would you qualify your attitude expressed in 


it speech by the same addendum here, that is, it 1s not supposed to 


I 
be a preyudgment of issues that come before the Commission ¢ 
Mr. Howrey. | certainly would. I take my quasi-judicial duties 
very seriously. I look at the sworn testimony and the record, as we 


ire require d to do under the Administrative Procedure Act, and based 
pon that record render a decision. I think that is true of all our 
( ym missioners 

Senator Keracver. Has this been made a part of the record, Mr. 
Burns, this speech ? 

Mr. Burns. No, it has not. 

Senator Kerauver. [| was a little bit amazed to get the impression 
from your New York speech that 

Mr. Howrey. May I ask which one it is, Senator / 

| l vce sevel “e 

Senator Kerauver. This is January 26, 1955, before the section on 
ntitrust law of the New York State Bar Association; that you were 
rather happy that you were in this rule-of-reason business, and you 
expressed the feeling that you were getting further along the road 
ol the rule of reason. 

Was that the impression you intended to give? 

Mr. Howrey. | will let the speech speak for itself, Senator, ae 
mary 

Senator KEFAUVER. Very well; it does speak for itself. 

Mr. Howrey. I will be glad to have it put in the record. 

Senator Kerauver. Yes, let us put that in the record. 

The document referred to follows :) 


(OA ENCE OF LEGAL AND EconomMIcC CONCEPTS OF COMPETITION 
Address by Hon. Edward F. Howrey, Chairman, Federal Trade Commission, 
prepare r delivery before the section on antitrust law of the New York 
Stute Bar Association, New York, N. Y., January 26, 1955 


1 of the United States recently prophesied that this year 


ises to be one of special antitrust significance in the work of his Depart 


- 
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n had maintained that 


had become instead a 


vid interpretations without reg 


mics and publ ¢ policy 


ue, that if an administrative ti 


ctrines, then the ratio 


ivtothe pros utol 


it 


owed th 
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Trenton Potte 


ssion probably did its share in ex 
S prompted me to observe in 19% 


oo, 


at Ann Arbor 


ries d Socony Vact m 
panding the per se appr 
that critics of the C 


wis not the body of experts Congress intended 


prosecuting 


agency emplo 


t t} 


0 e relat 


ook the position then 
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inal does not 


CUT1O! d Sa] 


\creeme i ng pe ( g h | 
entl cited b the « S per é olat \ 
tain etices as such fi example, sees. 2 (d) and 2 
I i t «le lw these but rather th the g 
I he Chicago Board of 1 le case, M Justice Brane 
Eve creeme! es ing trac eve reg tior 
is f their very essen I true est of I 
sed is such as me ly reg te ind perhaps thereby 
ch as ma suppre or @ve destroy competition 
et or narily « ler t f ts peculiar to the 
| j ts tion bef 1 afte the estraint as ir 
ffect tu | t The history of the re 
, for nt the r remedy. the } pose 
‘ t fac 246 U.S. 231, 238 (1918 


ne 


onsh 


and 


h 
rye 


laborious procedures 


il 


Ip of mawv business 
still do, that if tl 
but pror ite mH 
eS It ma is We 
’ 
ga 
the Rol I’ 
’ 
and « ‘ 
‘ T I 
} n t 
{ } } 


_ »y ) AN i - AWS iO 
I vel ‘ e same will be true the | i 
ihe Commission ha eady instituted var iS pI I s desig d 
tutes new vigor r} Antitrust Division has ce ke me 
rid LO! the \ ney Gene i N nal ¢ ‘ Study ‘ \ 
st I s has attracted national attentio 
Certainly no one can deny that we are currently witnessing é I i ! 
th agencies of the principle that a judicious national antitrust policy 
expendable article of faith in our political and economic den I Wi! 
re may be differences of opini With respect to the pleme n of 
Lic there should be no doubt in anyone’s mind that the public is obta ! 
=r vely greater re irn on its antitrust do ir 
Instead of listing our accomplishments duril the past ye I she d ke 
s, if I may, one of Ir most challenging and intriguing antit! problet 
ely the per do e versus the rule of reason approac ind the dep 
vy of the tter on eater coalescence of legal d economic cones - f « 
tion 








LE OF THI ONOMIS 
f tion of the role of economic data in administrative 
particularly in ascertaining and adjudicating the ult 
( i to competition Professor Oppenheim said in 1952, 
‘ 1 antitrust economists face a joint task of overcoming 
‘ er coalescence of the judicial and the economic do 


The are the one who should provide the guides to clari- 
damental antitrust issues * * *,” 
occurred nor has it progressed to a satisfactory de 
Loi I econol { alike have the habit of ¢ mphasizing the differ | 
‘ ( ee ad economic concepts of competition, rather than recogni 


\ re here to stay and require, or at least should require, { 
( ( lence in analyzing markets and in determining competitive 


on, restraint of trade, « 


neaks ¢ the subject of competit I 
resst the point that economic theories do not provide 


lards nor formulate any tests or criteria of liability under ant 





Many ( do likewise, declaring that the legal significance to be 
cular set facts has no re lationship whatsoever to their economic ii 
1 
om he is a social scientist interested only in human behavior 
( ! fid}) hetween men and business The lawye1 Say 
I") t r the professors, but I am concerned merely with formal 
rules enf eable in the courts 
! Irrent economic and le¢ l theories. But 1 may 
‘ ‘ ti tl} iwyel ind the econom ren 
hang have taken place in our e OnOoTny and 
1 me | dealing with the problem of competition and monopoly 
t laws Surely these laws were meant to deal 
he { t interests both the economists and the lawyer, namely 
If t done n. I vent et prophe \ hie 
‘ e doct ( ill continue and the rule-of-reason approacl ; 
for which we have been struggling at the Commission, will lose ground 
eq n that they must exercise great care because 
ir word may be misleading from a le stan 
Word e “monoy * “competition,” “discrimination,” ete., are given 
¢ eCO! cs which may sometimes differ considerably from the 
iv i Vi ( i 
been an important barrier to the successful u 
rust cases, and yet the solution seenis fairly simpl 
( ts should be sked to furnish an analysis of relevant economic 
n the utext of the statute itself... He should not be called upon 
on competition or monopoly, nor should he be asked 
det the statute, or to decide the boundaries or limitations of 
erall gree, regardless of their school, that the competition 
‘ tit seek to preserve cannot be defined in terms of absolute 
! Mi economists regard “perfect competition” and “pure i 
heoretical extremes of possible mnarket situation They 
f het these extremes there are such concepts as “imperfect 
or “effective competition,” “oligopoly,” and “monopo 
to the behaviorist school while others belong to the 
rhe rmer focus attention upon the performance of the 
1 the be ior of the firms in the industry as the key to the compet 
‘ pk s to the market structure: e. g., to the 
buye present in the partic ular market My own belie 
exclusive viewpoints. In most situations market 
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LOO OF THE ANTITRUST LAWS 


l e true of the courts—personally, I do not think it is 

he i lt {4 il ion wus designed and set up for the specific 
f cle nt h complex problems of industries and markets It was to 
led \ if pecialists lawyers, economists, marketing experts, 

cians Who could appraise economic data and market 

It en wide powers of inquiry and compulsory disclosure. It was, 

i for the purpose of supplementing the work of the courts by 

Pu! ti! kpert guidance as to competitive effects 
portance of factors of this kind should therefore be recognized by 
( nat all stage that is, in the initiation of antitrust cases, in the 
levelopmel! fa theory of the case, in planning and conducting the investigation, 
| ! the remed 


PROBLEMS OF EVIDENCH 


hie ( failure of a rule of reason approach may ultimately depend 
dard f dimissibility for economic evidence It is ituportant to 

‘ n tl ( nection that the Commission is an administrative tribunal, 

I while Commission action must be supported by “reliable, pro 

ve, and substantial evidence,” technical rules of evidence are not applicable 

e hearin At the same time I believe that the courts, as well 

the Comn on, must recognize a degree of flexibility in their procedures 
lent to per t reception of evidence of competitive effects not based wholly 


1c) s precise sales, costs, or profits." Hearing officers and 

{ try and company history, industry and company sta 

trade practice price levels and Variations im price, and 

her busin fact 0 be shown by methods usually emploved by practical min 
ng men ethod resting mainly on common sense,” that is, upon “such 
idence as a reasonable mind might accept as adequate to support a 


Perl per d netion could be made between facts designed to show 
petit © equence und facts that are nee ssary to show Conspiracy or a 
per Se vis Onee a set of facts is in the record, the weight to be ascribed 


ferent facts can be determined; it need not and often cannot be determined 


\ ‘ 
! isi 1} idered admissible in the same proportion as the 
| ipplied. ‘This is essential because market information 
eve precise or as subject to verification in causes where the rule of reason 
ken as in those cases where one crucial fact or a few facts make the 
t niawtul ype { 
I) neernil Olmpanies not party to a proceeding are frequently necessary 
resent special problems. Such data are often required to determine market 
relative standings of particular companies, or opportunity for entry, 
f th, relative prices, and other matters elevant to an appraisal of the 
rutiny It is, of course, true that in such cases the need for 
d verifiable information must be balanced against the rights of com 
nies I parties of record to protect themselves from disclosure of contidential 
ha tl ide secrets 
( tabulations, charts, graphs, sampling and polls of opinion should 
‘ tted into evidence if antitrust enforcement is to succeed as a practical 
Che |; er, the Commission and the courts should make a sincere effort 
ite the unfavorable stigma that has attached to these devices. To put it 
t he itistical literacy of lawyers and judges should be improved 
\ ¢ ecol recently said: 
It 1) nh management, when economic pressure compels the greatest 
etficis ‘ itible with prescribed reliability, this problem is solved by sam 
lt proceedings, however, the use of sampling is amazingly limited 
One rea { t dges, having been lawyers themselves, are properly sus 
Ul f the ze of lawyers seeking to advance the cause of their clients 
( protected when they are forced to rely upon samples 
itive Procedure Act, 5 1 S.C. 1008« 
on the Administrative Procedure Act, p. 76 (1947); F. T. ¢ 
683, 705 (1948 
factories Selected by Judge Wyanski in U. S. v. United 
1 Isc ro t n of salesmen s reports to show 8s ibstitute 


duPont de Nemours and Co supra 
Wills, Ine., Docket No. 6000, decided December 28, 195: 
ae | SS. 197. 229 (1988) ) 
















































ed 1 1dversaries Phev are vare of the eust 


be rigged and the difhleulty f detecting such bias Because 
to rely on sampling, courts often do without relevant evidence 
the peril of bias by rushil nto the costly and time-k g Le 
census. * Fortunately, there are sampling procedures which ¢ 
and which produce results of measurable accuracy 
~ * ” * e * o 
Administrative agencies and the courts are presently weighing the tw 


thetical approaches to enforcement I have mentioned At the Federal 7 
Commission, I at lad to say, we have moved in the direction of a 
approach in our recent decisional work If this trend to conti e there 
be a greater coalescence of legal and economic concepts of Compet 

Certainly the Congress intended that the Commission, as an expert 
enforce its laws not by applying a legalistic yardstick it by dig 


facts, analyzing them carefully, and issuing clear decisiotr 


Senator Kerauver. You have also applied the rule of reaso1 pret 
much to the good-faith provision, Mr. Howrey, have you not ¢ 

Mr. Howrey. First, the rule of reason and a rule of reason approa 
re two very different things, if T may keep that distinetion, b 
the rule of reason is the Sherman Act rule that was adopted by 1 
Supreme Court in 19L1. As far as I know, it is still the law 

I use a rule of reason appro h to mean that we examine the 
petitive market facts, and that is the way I think the Attorney Gi 
el i1*s report uses if 

Senator Kerauver. You have even applied the rule of reason so f 
to the evood faith provision, that even though the price diseriminatt 
takes the form of undercutting for the purpose of trying to adverst 
iffect a competitor, you still let them off if they do not actually p 
the competitor out of business. Is that not about the sum of your dé 
Isilon by the Commission in this Northwest Food case / 

What was it. General Foods / 

Mir. Howrey. General Foods ease. 

first. lI want to L\ that I do not agree With what you have 
aid. 


' 
Senator Kerauver. Well, they reduced their price: did they not? 
Mir. Le WREY. Judge Gwynne wrote the opinion in that ease ar l. f 
I may, | would like to turn any questions on that over to him, but I do 


g about the case, and | 


senator IK FAUVER. Well, | remember read a 
aw the decision at the time. 


ot beheve that involved the meeting of coo faith defense at all. 

Mr. Gwynne. No. 

As I remember it, General Foods reduced its price in the Pa 
Northwest to meet some of Its competitors 

Mr. (JWYNNE. | would be elad to make il littl eCxXplal ition of Sa 
senator, 

Senator Kerauver. Yes, all right. 

Mr. (AWYNNE. That was a two-way case. (reneral Food put o1 
what they referred to as a package deal. They made a certan cle 
in selling their product. Their principal competitor responded 
i deal of his own. 

It is very true they confined that particular deal, that paurt 
offer, to that area They did not give if in the eastern part of 
[ nited states. 

Senator Kerauver. Didn't they do this, thoueh—theyv we 
to get al this compet tor in the Northwest ¢ 





competition, but they et 






wether they did Ol did not, be muse 













yo uy 1 tne ume field, sel ie the same type ol 
one was offering a different deal. 
Ni ee Ht Ci eCXu ner dismissed the case on the theory that 


() ! qdavgreeqad with the hearime exnminer on the 



















i] tuation, Senator: The only evidence of injury wa 
{ COMpelltor Who had been injured, Llow 
ro nation they went into the facts and fieures as to 


. itor In ver. Well hn spite of the unfair competition, he wa 
wl mer diser and survived in business. But the 
only reduced their prices to allegedly meet a 
lit be perm ible under the Standard Qi] of 
unde the competitor. They did not vive the 
roe rie mn other ections of the | nited states, 





\ ( ve. That correct. 
Kerauver. As a matter of fact, you have just quit doing 
{ ti) competit on cases, have you not? 
Ou ce rI Vestigal them any more. 
\I I | ' | Oo not know where you are vetting your facts, meen 





mebody dy criminate in pri e al 





fo mes ( hipet tor. do vou invest ote the case now 4 
il 1 \ In the first pla » [L would lke to correct a 
tt Goan U that has been made several times. I think it was 





uur New York speech. I would like to correct a state 

to the effeet that the good-faith meeting of competition and 

~ but I think the impheation was that since the 

lard Oul of Indiana ease, the Commission had always adopted 
faith defense where it was presented. 

i { re not tne words, No, but | think if vou will recal 












. that 


Kervauver. Isn’t that what was done in 
llowrey. We. le a check—no, it was not involved in General 
i ( We made a heck and we find it is just the contrary. The 












et of a competitor defense has been raised, I think 

a l each time has been rejected, and In no case 

federal Trade Commission since the Standard Oil case 
! ( PPTL SU tained. 






just the contrary, 1t seems to me. 
ly uver. Mr. How rey, if you have rejected it in these 






HD} eH think if is hot a fad rule or proce lure. 


\W don't In re commending the enactment or S. 11 té remedy 






fi mean to olive that Impre sion, I think it is 











for instance, we 
yust { ere thi raised the 


rejected 


rejected it in a 





detense nan automotive 





SVstel 
| he law 


, ‘ 
Pert 


e ot compeblit 1 


sthel 
' proving that he was n } 
ry 

; 


ator INEFAUVER. 


reiaie i 


SOl Wi | 
| do not unde 


th meeting ot 


Mr. Howrey 


: a “ad it. 

of Indiana this: The 

sume the burden, 

| pri to meet equally 
ror 


(rovernme! 


had to show t} 


} oo ahens 


ipparently 


lowered | 
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in ab olut e de fe hse . that if the lower price Was made 


wood faith to meet at equally low price of a competitor, 1t was an 

solute defense even though there may have been some injury. 

They pointed out that ined chnapesinsom Mepte <2 Bane | when 
one seller gets the business. and another se ller loses it. that that 
Ways injury, but it is only the unfair type which is orohibited. 

Senator Keracver. I thought the burden of proof shifted and that 
you id the burden of proof if the y showed that they had met 

the } of a competitor—that you had to prove that it was not in 












Mr. IHlowrry. That was the contention of counsel for the Govern 

ent, that if we showed in rebuttal that it was injurious, that the 
defense fell, but the Court rejected that viewpoint and said it was an 
bsolute defense. Now, that is my understanding of the case. 
Senator Keravcver. What worries me, Mr. Howrey, is that you put 
yourself on record, not only as being willing to go along with the Su 


preme Court decision, whack: | think. misinterprets congressional 
ntent, and which makes the case very difficult anyway, but in this 
report of the Attorney General's committee you advocate it being a 
defense not only to meet, but to undercut, the other fellow. In other 
words, Vou tet Standard Qi] not only reduce its price on some allewed 


meeting of good faith to some competition, but you, by sionin og this 
report, are advocating not only meeting, but undereutting. 

Mr. Howrey. No: again I must respectfully disagree with you. I 
don’t think the report says that. 

Senator Kerauver. I will show it to you. 

Mr. Howrey. And, furthermore, the portion you have referred 
dot not represent my view. 

Senator Kerauver. Why didn’t you dissent 

Mr. Howrey. Well, es did dissent. I dissented in several places. 


Senator Krrauver. | will find this, where the report says 
Mr. Howrey. Not by name. No one dissented by name except 2 o1 
} professors. I can tell you what it says, if you would like. 


Senator Krrauver. This is not the copy I had marked, but I will 
nd it here, 

Mr. Howrey. The price just 

Senator Krravuver. Since it is all right to reduce your prices to 


e we see no objection to meeting it under that. 
. Hlowrey. It says just to the contrary. It says this 


Senator Kerauver. All right. 
Mr Hlowrey. It is talking about branded goods and unbranded 
goods or highly advertised goods, presumably advertised goods against 


unadvertised goods, where they are of equal grade and quality, and 
{ i\ where the premium re oods, the highly advertised goods we 
are assuming they are identical goods, equal grade and quality, physi- 
cally identical, but one has a widely advertised brand and one does 
not, the price ditferential—where the advertised brand sells a little 
bit above the ur oun brand. Now the report says it has not 
been good faith to have the highly advertised brand to come down 
and meet the eq ‘atl low price of a competitor of the unadvertised 
brand when n a lly there is a differential between the two and it 
uggests it only be allowed to come down part way, that is, down 
to the normal ditferential. 









It goes the othe 
a normal differential, it 
brand. So I think the purpose of it - 
Senator Kerauver. Let’s just read f1 
that you have s oned, ¢ illed the \ttorney Cre 
Mr. HI WREY. ‘| he Attorney Creneral’s ¢ Olin 
not signed it vet. § 
Senator Keracver. Do vou 
meeting of competition fa 
Mr. Howrey. Could I fin . senator ¢ 
Senator Kerauver. It is 132,1f vou have the 
you got the place there? 


Mr. Howrey. I think I have: ves. 


Senator Kerauver. “Although the meeting competition defense 


authorizes a seller only to meet, but not to better, compet tors’ prices, 


we recommend a reasonable adaptation of this limit: dT rie 
actualities of business.” What does that mean ? 
Mr. Howrey. Congresman Secrest says he w 
that, if you would like. 
Senator Kerauver. Well, [ was asking you, about that, M1 
Mr. Howrey. <All right. 
senator Ket AU VER. You SIO) ed the report here 
not sign it, . 
Consonant with the Supreme Court's formula in the Stale 
should be held to show only the existence of facts which would lea 
d prudent man to believe that the granting of | 
eet the equally low price of a competition An inci 
price quoted by others when in the course of genui 
competitor’s equally low competition price, hence, sho 
defense 
What are these reasonable adaptations and 
ting of the prices / 
Mr. Howrey. That seems to be a quotat on from 
Senator KeFvuver. No; it just refers to the Staley 
Mr. Howrey. And it quotes from it: 
The existence of facts whi ould lead a reasonable 
believe that the granting of : e would, in fa 
L competitor 
Phat is apparently what the Supreme Court said 
Senator Kerauver. Yes: but then you eo on to say 
undercutting of the prices quoted should not be bad. 
What you call “incidental”: I don’t know how big 
neidental. 
Mr. Howrey. I think if you were in good faith tryin; 
ually low price of a competitor, I suppose it meat 
cent or two, that should not destroy the cood fait] 
suppose nothing in life can be absolutely certain, 
Senator Kerauver. You don't agree to that, then / 
Mr. Howrey. Oh, I think I would agree with that language: ye 
Senator Kerauver. Well, you are not only reversing the Supreme 
Court, but you are going to make some “reasonable ad ipl ition 3" 
you are going to permit undercutting “incidentally 
Mr. Howrey. No; apparently I am following the Supreme { 
because the Supreme ( ourt Is quoted in the sentence you read 
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| | the Court ssid vou could meet 


sav that 


know: | would 
tOwWw 


it the equally 


Ti 


IS any meeting 


nine 


it may be very, very dangerous. 
pectfully dissent. I think this 
h a few parts of it. 
What parts did you disagree with? 


here ? 


Id 


otec 
e your dissents ? 
Very few people did, It wa 
ort of understood, beeau of the 
hame. 


1) 


nao he noted ry 


<sents would 
s. I think only verv few, who wanted their 
t if you will read it throughout, you will see 
rs thought that. There is one particular 
belong to the few, and I 


Don’t you think, Mr. Howrey, since you are 


KEFAUVER. , 
CO) o before you involving untried issues, that 

ell to have had: pecifie notations of your dis ents 4 
That 


I think that would have made it worse. 


lentified me witha particular viewpoint, and it wa sup 
1 committee work. 
ho felt stronely about it: Professor Schartz, 


rew WV 
another. who wanted their names attached to 


i l 
e vast majority of the dissents or disagreements, o1 
ntain the name of the individual involved. 


. it Was 1 nderstood, and I think this is a reason 
that ina document of this magnitude, that no one 

felt that every word in that document 
have that many 


dt) men her ever 
Vie point, It would be impossible to 


and college professors agree to that. But un 


nom 1 
iatter of great substance that one or another felt 


, rn 
i 


vy he normally did not have a comment. 

would have had dissents and comments individually, 

» had a book that high [indicating]. Here you have a 
lissents indicated, but mostly the disagre« 

It is not meant 


Of course, T am 


with some ¢ 

few thought this, some thought that. 
It is meant to be a commentary. 

a member of any task force, 


member. | was not 


as Ta: rman 
itor Krrauver. Mr. Howrey, T have been somewhat troubled 
blem of joint jurisdiction. These people who want to 





t of Justice 
Mir. Howrey. Yes 
Senator Kerauver. Ju 
Sherma 


ment, as to ¢ lavton « isesas well a 
Vir. Tlowrry. I know they have have on ¢ ive 
now whet] erthey have o1 Shern aun case 

«| mer On whethel 


Senator Krerauver. On decid 
Do vou fol 


might not meet the test of the law, 
the same standards, as the Department of Just 

Mr. Howrey. I think we do. UAs IT said this morning 
Greneral ina speech tO, | think. Some economic society 


| ted the factors, thre eriteria that elustice follow .auha | tt 


/ 


agree pretty much with ours, ves. 


Senator KerAUVER. | wanted to ask a few question about 


rialions. 
Mr. Howrey. I could not speak for the Department of Justic 
mean to do that. but we try to follow the same factor 


lntion rToOrvto 


ao not 

Senator Keravver. Do vou think that any leg 
the same standards followed in the consideration ot merger cuse 
the Federal Trade Commission and the Department of Justice 1 
be in order ? 

Mr. Howrey. | think there should at the minimum be a very ¢ 
n between the two agencies. <As I say, Congress set up a dual 
diction. They had in mind the facet that we would till the same 
;, using different tools, we using the administrative approach, and 


] 
‘Ose 


) 


NISInge the pro eCCuULO! approach, “ll d we do have a close lia son. 


| 
i 
y 


“an sav, I think, th: e do not duplicate each obvhel 


rv Keravuver. I re: mewhere that the Department of 
‘ set up standards at tl ey go by; written standards 
Mr. Howrey. Well, they have not set up standards, 1 would not 
think. 
Senator KErAUVER 
to the public? 
Mr. Howrry. The Attorney General listed a number of factor 
which the Department considers in merger cases. I don’t think 


nit 


Don’t they have a set indards they put ou 


if 


was suggested or meant to sugvest that those would apply toe ery 
case. In some cases those factors might not even be in existence. 

Senator Kel AU VER. Do you have written Fac tors ¢ Do vou have the 
same published factors? 

Mr. Howrey. We have listed in the merger report in chapter, 
page 

Senator Krravuver. That is in this one here? 

Mr. Llowrey. Yes. \cain I am handicapped by not hav ne a 
printed copy until a few hours ago. But I think if vou will tu 
to page 180 of the printed copy, you will find a section entitled 
“Market Facts Relevant to an Appraisal of Competitive Conditions.” 
And that whole section, 180 through 184, deals with that and it list 
some of those. It has them on page 183. 

Senator Kerauver. This, though, has been prepared 
It has not been approved by the Commission. 


by your staff, 











r LAW 





been ipproved ly the (oni ion and 




















~ Kerevacver. Then these are tandards to which you referred ¢ 
Mir. Hlowrry. I think standards is probably the wrong phrase. We 
{ ! facto which Hay he COn idered Ih one or another type 








ft be Col dered 1) all Causes, of course, because 
i i different set of facts, a different history. Some u 
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tern of growth by building their own plants. 










































































‘ itor Kerauver. The point | want to make is by not having the 
re you not rather inviting proposed consolidators 
Lwency they feel olives them the best chance to get by i 
Mir. Howrey. Well, [ would not think that exists. IL don’t think 
do have different standards in the first place, and I think we are 
qually tous n the second place. I think, as a matter of fact, they 
d more appheations than we have had, or maybe about the 
une, applications for prior approval. 
“i tor Wa uver. What is the appropriation for enforcement last 
ear for the Federal Trade Commission ¢ 
Mr. Howrey. Our appropriation was $4,200,000. 
Senator Kervauver. Of this you spent about $155,000 on section 7 ¢ 
Mir. Tlowrey. | don’t beheve I can answer that, Senator. I can 


wet Thru nrormation for Vou. 








Senator Krrauver. Does one of your men here know ? 

Mr. Tlowrry. Does anyone here know how much money we spent 

enforcement of section 74 We have our budget figures broken 
lown which we would be glad to submit. 

Senator Krrauver. Would you submit the amount you spent? I 
had read somewhere that it was S155,000. 






































You spent how much of that $155,000, 1f that was the amount, on 
th tuady 7? 

















Mr. Howrey. 1 am sure in the first place that that was not the 
mount At least I don’t believe it is. Secondly, I don’t believe | 
mswer how much. Mr. Akerman, who is our Executive Director, 
iid we give this committee the amount of money this study cost us ¢ 
\KeRMAN. Yes, sir; we have it broken down up to the last 
~ but I don’t have the figures with me. The amount that went 
to section 7, we have broken down for the last month, and it was 
“d to one of the committees of the Ilouse: we will bring it 
















































tor Kerauver. Will you give the committee the amount you 
lave requested, for the overall work of the Federal Trade Commission, 
e amount you have requested for section 7, the amount that was 
ippropriated, the amount that was spent, the amount that was spent 
by the Federal Trade Commission as a whole, and in section 7 specifi 




















Mr. Llowrey We will be glad to bring it down. 
Senator Kerauver. | remember back in 1952 I submitted an amend 
ment to your appropriation bill and we got $125,000 extra appro 




















priated for the enforcement of section 7. My impression was that you 
turned it back 























Mr. Howrey. | don’t recall that we have ever turned any money 
bac k 
Senator Keracver. Or that it was taken away from you by the 





> you remember what happened to that ? 








Mi llowrry. : ive no reco] 


11ec 
Senator KErPAUVER. 1 other words. that it 


Mr. Hlowrry. 1] > no recollection Do 


/ 
ft 


enator Kerauver. They 
+ | 4 ’ : 


il t kk} f 


() K OW 


Mr. Howrey. I assume if they knew they we 


Wi Ve always asked for more money that 
hat has been true in my period of office. 
Kerauver. Mr. Tlowrey, you 
uv investigation 
>more st 
think we ;: . doi 
COUTSe, We could 
bb. L think the st 
more \\ to be ate about 
ntimonopoly comp n 19 han a 
irs We hive sued 1 ‘ monopoly ore ' 
than many year im the pas “urs, and | think we are 
did job 7 
| think we are making real progress. I am not 
could not use more money, and Wet cid req lest more 
Budget granted. 
Senator Kerauver. Do you use lawyers or ¢ 
the facts of these proposed mergers ¢ 
Mir. Ilowrey. Yes 4 
Senator Krrauver. Do you use economists along with the lawyers / 
Mr. Howrey. Yes. Now, presently, we are taking up mergers i 
a nonroutine Wily. We have established il pect | tusk foree, We al cl 
it midway in this merger study. We found that with our routine pro 
cedures, we were getting bogged down. The routine was for the Bu 
reau of Economies to study the market facts first and then transmit 
t to the lawyers, and then the lawyers would study it to see if under 
those fire ts they could miake a case, whether to rec ommend il complaint, 
and the cases were shuttling back and forth between the lawyers 
the economists. So we set up a special task force whicl 
lawyers, economists, stat! ticinns,. and accountants, and it 
1 one man, and we are taking mergers now out of the regular chal 
nels and treating them just like we treated cotfee We are havu 
task force handle it. 
Senator Kerauver. Haven't you reduced the number of lawyet 
that you have studying these mergers ¢ 
Mr. Howrey. No: | would not think so. I tl \ » probably 
nereasing them. Of course, you must understand, [am sure you de 
because you have followed ow work, that we have m 
administer. We have not only the merger statute, but ve 
Robinson-Patman Act, we have our basic section / 
creates the great volume of our work probably, il 
of the ¢ ‘layton Act, and then we have these new acts 
has given us recently, without any additional money, the Flamma 
Fabrice, Fur, and Wool Labeling Acts. Then we 
Pomerene Act and we have a ereat many acts 
ure required under the b ulvetary ystem of 
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dates of Congress, to divide our money the best 
vou enacted a new law like the Flammable Fabrics 
Labeling Act, those were two recent examples, ho 
is provided for the administration of those laws. 
ver. Mr. Howrey, have you reduced the number of 
ou have? 
| don’t know what period you refer to. I don’t know 
ve more or fewer economists than we did 2 years ago. 
to the same number. We had a reduction in force 
bout 80 or 40 people had to be let vO, when our budget was cut. 
what the comparative number was, but any reduction 
iuse of the budget. 
itor Kerauver. Didn't you carry your budget over from July 1 
» October and November before you started using’ new money and 
e youl reduction in foree for that reason ? 
Mr. Hlowres I have no recollection of that: no. 
Senator Krerauver. Who did you say the head of this task force 


Ilowrey. Robert M. Parrish, who is the Secretary of the Com 
Ile head of the new task force. 

itor Kerauver. Robert Parrish; I heard you read the names of 
who were the heads of the task forces, then you have Mr. 


Mir. Akerman is the Executive Director of the 
not a member of the task forces except perhaps in 
utive Director Ile is a member of everything 
the chief administrative officer, but he is not 
force, LT will be glad to name them if you would 


nator Krerauver. All rieht, sir. 
Hows hy Mr. irish is chairman, and the other members are 
“| by se orityv at all, but alphabetically ; they are J. Wallace 
ver: Betty Bock, who is an economist; L. E. Creel, 
Fr. P. Favarella, Edward Fischer, William R. 
. John FL MeCarty, William S. Opdyke, Law 
lL, Wald. and Ames W. Williams. 


Mr. Parrish, he is the chairman of the task 


the chairman. 


rk. Has he had experience in investigating and 


‘ is a career man, started out with the Fed 
onand had a series of important jobs. May I ask 


Ie re, 
senator Kerauver. Which one is Mr. Parrish ? 
lam, sir. Do you want a résumé of my background, 
it it ? 


vuver. No: T was just asking how long you had been 
id what your qualifications are? 

Mr. Parrisu. T originally was with the Federal Trade Commission 
In 1958 until 1942. Thereafter, I was with the Office of Price Admin- 
istration, where I had charge of the enforcement of a number of price 
regulations. Since then, I have been with other agencies. Most re- 





rt LAWS 


Federal Trade Cor 


ent ly. heft re 
ounsel’ ()thice ( | 


of 1953, I was in the hneral 4 
duction Authority. 
Senator Kerauver. Of the what ? 
Mr. Parrisny. Of the National Production Aut! 
Mr. Howrey. I consider him a highly qualified n 
Senator Krrauver. As head of the task force, 
nvestigates the proposed mergers ¢ 


llowrry. No: his chef job, senator, to be 
tivated, to get them out. We felt that the ta k fort 


1 he needle 

rel the ¢ iseS TNVE 

Wil neces ary 
Senator KeErAUVER. 


Mir. Parrisn. No, sir: 


Have you tried antitrust cases 
t 


I have not tried antitrust 


have inve tigated some. 
Mr. Howrey. He will not try these. The task fe 
the place of ou trial staf] It to worl upto the po 


complaint out. The trial work will be under Mr. 


work, as usual. 
Senator KEerauver. 

Prade Commission 4 
Mr. Hlowrry. Earl Kintner 
Senator Kerauver. Which is Mr. Kintner? Y« 


ence In trying cases, have you not, Mr. Kintne 
IL think Ihave, Senator. I started 


Who ! the (yeneral (‘oul 


t} e Crenel il (‘our =o] 


Vpel 
Mr. IKINTNER. 
1948 asa senior trial attorney. 

I have heard of the « 


Senator Kerauver. 
ve 


know something about you llow much ha 
ment this year, Mr. Howrey ? 

Mir. Howrey. You are asking our request to 
request to the Congress ¢ 
Senator Krrauver. The request to the Budge 


wIVvil 


oO iT 
r, - I don’t know. I guess I ar 


M OWREY. 
I don’t know. 
Budget ‘ly proved, S4. 500.000, 

Mr. Akerman. A little over $4 million. 
Phe IHlouse granted us $4,200,000, 


Senator Krrauver. That is substantially what 
Budget, without asking for any round figures ¢ 
Mr. Howrey. I think it was about a million 

Mr. Akerman. I think that ts approximately r 
I believe that is all | have 


We requested from the Cor o 


Senator Kerauver. 
- Dirksen, do you have any questions ¢ 


msenatol 
Wo 


have a question or t 


Senator Dirksen. I 
timate this year 


lid the House cut you on your e 
Mr. Tlowrry. The House cut us S75.000 and that 875.0 
ntirely out of our financial reporting program We have a } 
handmaiden to the rest of the Governm«e 
| financial report \\ 


nt 


where we are sort of the 
obtaining statisties, which is a ort of combines 
do it jointly with the SEC, but we do it for the 


We asked for an in that appropriation and the TTouse 
1 That Wil e onl Cll 


Viole rover) 


It. 


75.000 


Senator Dirksen. What w 
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It wa ri rly nino! Phey have been giving us a 
( en vear, but thev have cut us from the Budget 
1 « it fioure for you. 
ly Nii Howrey, to complete the record, | would 
three cases you have pending now; you have told 
( C Dull Cunt Now, how about the Crown Zellerbach 
ae 9 
i] Phe Crown Zellerbach ? 
INI ver. Vell us the chronological history of that case. 
mnie and ask for permission to merge ¢ . 
| } No: they did not. 
r Keracver. When was the complaint filed ¢ 
\ Y Phe complaint was filed February 15, 1954. 
rer At i When were they merged ¢ 
wrey. If you give mea second, I believe I can answer that. I 
you that, Senator, 


Suereuy. We do not have that date. 


Kerauver. About 


how lone before the complaint was filed, 


We were in the field making some investigations on 
ifter the merger was voted by the stockholders, and 


LV eXA O ng after that it was before we got a complaint 
{' (‘ommn on, but it went up very promptly. 

itor Kerauver. That is a pretty big merger, isn’t 1t 

llowrey. Well, that case is described on page 212 In my report. 


We don't have the same report that you have. 


nt that a case where, if they had come in and reported, you 
I ive id | (is to begin action before they actually merged ¢ 
Mir. Tlows Well, we had, I think. Are you free, Mr. Sheehy, 
i tory of the negotiations that you had with Crown 
ch? They didn't apply for approval, but they did come in 
{su t fact hen they heard we were investigating in the field. 
Mr. Sueruny. They did not seek clearance with us. 
s or Kerauver. You were out investigating and getting some of 
ind T assume you knew some of the facts. But when it be 
ear that they were going to go and merge anyway why didn’t 
he Department of Justice to get an injunction in this case? 
Mir. Sukenry. Senator, | cannot answer that other than the fact that 
ot asked Tor injunctions mn any of these cases from the 
nent of Justice. 
~ or Kerauver. You let them merge and the thing woes on 5 or 6 
I don’t see ow the suit 1s cong to do much vood because they 
( vetting all the benefit of the merger. There is a stifling of 
Whatever the results of the merger may be, they will 
ill of the benefits while you are litigating Mt. 
Mr. Hlowrey. May I raise a question? I don’t know whether this 
si Kervuver. | would rather you didn’t talk much about this 
US t don nt to get you disqualified in it too. 
Mr. Hi \ | think that 1s true. | probably should not. 
Senator Kervuver. | want you to still have something to do down 
1 I ome OTF These cases, 
Mr. Howrey. I never worked so hard in all my life, Senator, and I 


\ 


Wi 


rked 


ill by I¢ 











the 


recora, 


tten a ruling from the Commission admitting that survey 1] 
ertaih cross eXanill ition of the data back of that SurVve\ ( 
vs will open here next week, the 7th, I beheve, at wi 
people who prepared and submitted this survey 
Senator Kerauver. [| dont want any details. Just wher 
think you might vet toa ti tl Commission determination of it / 


Mr. Sueeny. After we get this survey in, we shall then se 
Senator Kerauver. IT mean in December or January / 


Mr. Sueeny. Senator. | cannot control what the respondent 
i in ‘rely tell von we wil) put o1 .in ina period of 
i ¢ merely tell vou we Will put our case 1 L period of 
veek after we got them into the field. Wi put our | | 


period of 4 months, and the respondent has now finished apy 


its cnuse n. and we cnhnot control that \\ 


| itely 1 year putting 
| rely attempt to meet ita t comes 1 
Senator Kerauver. You mean the Comm no conti 
} ow lor ra re pondent ha to put mn his « ise ¢ 

Mr. Sureny. No, sir: the Bureau of Litigation | ho conti 
| 1 speaking solely for it. 


e nder the sfatute 

Senator Kerauver. You mean you have no right oC 
ner to say speed up this case and give them 3 months t 
! pleted ¢ 

Mir. Hlowrey. No: we have no such right. Under the A 

ve Procedure Act. the heat ne examiner, a I say, is chara 


Senator Kerauver. It certainly seems to me that 1f monopol 


d thing, there ought to be some way of speeding up considerat 
' these ease <0 that the publhe ind competitor wont be imposed 
| { leneth of tf me where, while they ire taking all the t rie the \ 
dl more, pre bably, cretting their defer ses mn Then, after the 
sion decides, then they have recourse to the court In the 


me, they have been maybe enypyovine all of the benefits of mor 
that correct ? ; : 
Mr. Howrey. Well, you will have to speak for yourself, S¢ 
Senator Krrauver. When did the Scrap Steel, the Luria 


ivted / 


Mr. Howrey. IT ean eive vou the dates, and then T will hav 


} 
| 


Phere was an amended complaint. and that was fi 

irst hearing started on January 12 of this vear 
Senator Kerauver. Was that a ease wl 

Sere 


oO merge ‘ 


Mr. Suerenry. No, sir: they did not 





Senator IKEFAUVER. Doesn't the Commission have some control 
Nin Llownrt ee The hearing examiner has complete Charge ¢ 


over to Mr. Sheehy. The complaint was filed January Lf), 
, ; 


where thre } -ec| or me 
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ly Vi \\ it Was the tuation when the merger took 

reer take place / 
\I SI \gain, the mergers in this case go back to the old 
te, prior to 1950; some of the mergers. One comes after that. 
| t primarily a merger case. It is a case of restraining 
( ( neling of scrap as it reaches the steel mills 


Oh arose from the mergers that had 
red both prior to the enactment of the amendment and since 
ent of the amendment, and we have included those in this 


unt. D { hot pt imarily a merger case, 
r Kerauver. Then this is not primarily a section 7 case then. 
Mr. Sureny. It has a section 7 charge in it, but it also has a sec- 
> Federal Trade Commission count covering other restrictive 
mractics the channelizing of scrap. 
Senator Kerauver. Then the only two really section 7 cases are 
% i! wha the Crown Zellerbach cases ¢ 
Mr. Sureeny. Those are the only two cases that are exclusive ly 
Mr. I But not the only two that are real. Luria is a real 
= itor Ix vuver. I think some real thought ought to be viven to 
tice of prior notification and injunctive procedures through 
leparti t of Justice when they are going to go ahead notwith 
| ’ that done, they W 1] enjoy the benetits of monop 
ll] be deprived of the protection of these laws, the 
t« be dept ived, and furthermore, if, after 3 or 4 vears the 
dlecided, a con pelitol Way be out ot bu ness, ind ther 
faced very difficult untangling process using your 
divestiture, the only order you can issue in this type of case, 
) 
Mir. Tlowi Yes; we only have the power of our administrative 
Senator Krrauver. You do not have the power to fine the partic 
to a L financial penalty against them, only the adminis 
order 4 


Mir. Hlowrey. After the cease and desist order becomes fin ul, eithe 
ourt action, Why, then, we have the contempt procedures of the 
rts that we ean ask Justice to invoke. 

Now going back to that injunction 

Senator Kerrauver. Let’s get that clear. If they fail to comply 

our cease and desist orders, then you can go to a court and 
ontempt proceedings. You cannot issue them yourself. But you 
ot place any monetary fine or obligation in order to punish these 
fo. the damage they have done to compeitors or to the people 
» of monopolization 4 

\I Hlowrry. Not in Cl ivton Act cases: no. Under section 5 of 
| eral ‘Trade Commission Act, after the order becomes final. 
pel od of time or by a final adjudication of the courts, 

}¢ ities do attach. The Commission has asked Congress 


| nk. nee LOB, probably, to amend the Clavton Act so 
imry the Lhe ¢ vil penalties as the Federal Trade Com 
} \ But we have not been suecessful in vetting that law 






























I ‘ 
Llowrey 
istice taking the case over rather than penal Th eve 


nearin?eg 


Senator Kervuver. Under section 11, would ve have a rial 

stice were willing, to relinquish jurisdiction to 1 Just 
Department 

Mer. Howrey. T didn’t understand that 

Senator Kerauver. Tsay you could reling iurisdietion , 


es to the Justice Department. 
Mr. J 


t 
lowreY. Oh, ves: if Justice would take it over. we 


Senator Dirksen. Mr. Howrey, precisely what authority would y« 
/ 


ve to request an injunction 
Mr. Howrey. We have no authority in the section 7 case The 


tatutory authority we have to request njunctior nh Clie ourt 
false and misleading advertising cases dealing with medicines o1 
t may be deleter ous to health. That is under the re il W ‘ 


ee amendment. Phat is the only statutory authority we have t 
njyunction. 
Senator Dirksen. That means you wou 
ent of Justice and persuade them that an injunction ( er) 
quested from a court 
Mr. Howrey. That is correct. 
Senator Dirksen. And to do that, of course, you would have 
ike your case to the Department of Justice first 4 
Mir. Howrey. Yes: we would have to do that. 


/ 


Senator Dirksen. Insofar as an injunetion may be requ fed 

ri the alleged doing of an illeg il act where health is actu illv ini e, 
nd that is in issue as a matter of fact. Vou \ rtuall ould hay 
haw irretrievable harm that could hot he « ibseq renthy reare (| 
order to persuade Justice to get an injunction: wouldn't you ? 


\Ir Llowrey Yes. You would have to make i \ l ' ! il 


tion case thir the threat of irreparable chagnaee es ted. i ce 


} : 
that is difficult, sometimes if is not. I dlon’t oO ol 
noe that Hiss heen filed this auate under tne ola o lie 


i! HyuNction has peel requested 
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Senator Kes ver. Well, section 11. Clayton Act, here, it is a lone 
tion the secona paragraph reads : 
W heneve he Commission or Board vested with jurisdiction thereof sha 
e reason t elieve that al person is violating or has violated any of the 
if sections 2, 3, 7, and 8, it shall issue and serve upon such persot 
\ttorney Ge ral a complaint stating its charge in that respect and con 
ng a notice of hearing at a date and place at least 30 days afterward 


You know it says that the Attorney General shall have the right to 
tervene and appear in such proceedings? So I would think with 


on, if there is an injunctive right, with this liaison you have 
th the Department of Justice, you could do something about it. 
Mr. Howrey. I would doubt, and this is a curbstone lawyer's 
opinion, that—if any other lawyers disagree with me, I hope they 
| ] 


| speak up—but I would doubt that any court would enjoin a 
proposed merger pending an administrative determination by the 
Federal Trade Commission. 

Senator Kerrauver. Well, the district court of West Virginia 
enjoined the proposed merger Follansbee Steel with Republic Steel. 
Of course, an administrative proceeding was pending before the SEC 
Would that not represent the same situation ? 





Mr. Howrey. I don’t know that case. I may be wrong. Iam just 
expressing an opinion. It is certainly something we will look into, 
mPenator. 

Senator Krravver. I think it is something you ought to look into. 
If you don’t have the right, you ought to consider making a legislative 
recommendation to the Congress that somebody have the right to 
stop these mergers before the y i ake place. 

Mr. Howrey. There is a proviston, now that you mention it, under 
which the SEC—I can’t give it accurate ly, l can’t give it exactly, which 
Karl Kintner will describe—which permits the SEC to get a stay 
order for a certain period of time with reference to their orders on 
stock issues. I don’t know the details of it, but it is statutory. 

Senator Kerauver. I don’t know the details of the proceedings in 

Follansbee Steel case, but it is my impression that the complaint 
asking for an injunction was brought by a private individual or 
ndividuals, alleging violation of section 7 plus violation of certain 
provisions of the SEC rules, and the judge did issue an injunction. 


Phat, of course, is not a case that was taken to the higher courts. 
Mr. Ilowrry. Well, that happened in a section 7 case in the Benrus 
case, W here they issued an Injunction. 
s ; Ke vuvER. All right, thank you very much. 
The comn nittee will adjourn until 10 o’clock tomorrow morning. 
Senator Dirksen. Did you get your story told? 


Mh Howrey. Well, i 


ereupon, at 5 p. m., adjournment was taken until 10 a. m. the 
following day, Th rach aa 2, 1955.) 
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UNITED STATES SENATE. 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY 
OF THE COMMITTEE ON THE «JUDICIARY, 
Washington, D. ¢ 
The subcommittee met, pursuant to adjournment, at 10:15 a.m. i 
room 424, Senate Office Building, Senator Harley M. Kilgore (chair 
man) presiding. 
Present: Senators Kilgore, Kefauver, Wiley, and Dirksen. 
Also present: Joseph W. Burns, chief counsel, and Donald P.M 
Hugh, assistant counsel. 
The CHarrmMan. The committee will come to order. 
We will proceed today with witnesses from the fields of both eco 
nomics and law. 
The first witness will be Prof. Carl Kaysen of Harvard University. 
Mr. Kay sen, you havea prepared statement ¢ 
Mr. Kaysren. I do, sir. 
Phe CHamman. If you would care to read that, then we will ask 
ou some questions. 
Do you object to being Interrupted aS a point comes lip about whi 
one of us wants to ask a question / 
Mr. Kaysen. Not at all, sir; interrupt me at any time you please. 
Phe CHairMAN. You may proceed. 


STATEMENT OF CARL KAYSEN, ASSISTANT PROFESSOR OF 
ECONOMICS, HARVARD UNIVERSITY 


Mr. Kaysen. My name is Carl Kaysen; | am assistant professor 
of economics at Harvard University. My colleagues, Profs. Adelman 
nd ‘Turner, and myself are all members of a group in Cambridge 
hich has been studying antitrust problems for some vears how unde 
erant from the Merrill Foundation for the Advancement of Fina 

| Knowledge. 

Senator Winey. Who is the other one / 

Mir. Kaysen. Adelman is the second one, and Turner is the third. 

Senator Winey. All right. 

Mr. Kaysen. This group includes men from the economics depart 
ment, the Law School, and the Business School at Harvard. and t 
economics department at Massachusetts Institute of Technology. 

Phe CHatrMan. Then your study has not been only an econon 

lady ¢ 

Mr. Kaysen. It has been a legal study and an administrative stu 

The CHarrman. An administrative study of the whole question 4 

Mr. Kaysen. That is right. 








\\ ( ere reflects the benefit of the study and d 
| or ire ea respon e To) row) tuatement 
Kp oul lual view 
I ( | on three topics discussed in the report of thy 
\ ey G National Committee To Study the Antitrust Law 
ompetition; the problem of oligopoly markets, 
( of large sellers provide all o1 nearly all th 
| ( I ( ld Task a que (10) it that point é 
\I | Y ¢ ! 
Phe Ciaran. I wish you would define “oligopoly.” 
Mr. Kaysen. It i. made-up word of several Greek words, and 
( i Tey elle i market in which almost all the output 1S sold 
Or vo ope. Keonomists call that oligopoly. It is a short 
a } ( ord 
Phe Cn 1AN. It 1s distinet. then, fron where one seller would 
trol the market ¢ Phis 1 whe rea few sellers control the market 
Lorn t ope ompetition by a great number of sellers ¢ 
Mi Ka I Ye , sll 
[ think it hauir to say, if I can depart here from the statement, 
t the word lescriptive word. 
Phe Cramman. I know it 
Mir. IKAYSEN It not an evaluative word. If an economist, at 
ist one who is tending to his business, says a market is an oligopoly 
irket, he does ot mean it 1S a good or it 1s bad necessarily ; he 
tC using a cadescriptive way ot referring to the fact that there are a 
DIF seliel 
Phe Ciamman. Yes. Thank you. 


Mr. Kaysen. Thank you, sir. 
Che third th he [ want to comment on is the definition of the 


1) irket In Which aseller ora group of sellers operate. 
“Competition” is defined in two places in the report, in chapter I, 


hich sets out the general policy of the Sherman Act, and in chapter 
VII, entitled “Economic Indicia of Competition and Monopoly.” In 
ipter VII the economic standard of antitrust policy is set forth 
ome notion of workable or effective competition. This is defined 
isically (p. 320)—let me say I am referring to the old or first edition 
f the report, and there has been a second edition Mr. Burns tells me, 
d the page number might be shghtly different from that. 
The Cuarrman. What page is that ? 
Mr. Kaysen. This is 520 in the copy that I have. 
Ph is defined basically as a situation in which “no one seller and 
in concert has the power to choose its level 


croup of sellers acting 
Or pl t bY “ivihe less and chareing more.” In chapter ¥ which 
le legal chapter, the more legal chapter, the central goal of the 
policy is defined as the removal of “undue limitations on competi 
on (p. 8) his is elaborated in the later discussion of monopoly 
power to point to two “monopoly earmarks, the power to control mat 
et price exclude ce mpetition.” In both discussions, the legal 
he and t ecole mic one, then, some concept of lack of market power, 
ites rket power appears as the central content of the kind 
I petit hich the antitrust policy should and does strive to 
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{ f maybe more pnportant than, competition in 
D ts. 
’ ; ‘ id . } 
e coul mndustry We can pick out, for example, 
hich the cost of turning out a gallon of casoline 
( r tq) i ood 4 il oOvel t he yvenrs 
’ 
1 please Go ahneada,. 
excelle is the definition of “competition” is i 
! tion of mn t powet t fails to meet squarely 
] lel Wee nee | On tanda cl of how muel 
, ich he report pre le one Thu (p. + ) 
‘ } S o | dea e thar e abst 
inne ‘ han tl bili of alter 
} l | have e ( re 
} a) | ité poly nower we nre not told: 


no more enlightening on this 


tandards conld be used to fill the gap of how 1 

Wl right and how much should we not tolerate. 
erent one, would say that any market power 
evitable because of the size of firms nece sar} 
roduetion is too much, and antitrust poliey should aim 


l 


t power whenever it exceeds this limit. The second 

Oo to balancing the extent of power, on the one 

of reducing if through interference by judicial and 

ea ! m the other. The more drastic measures for 


power would thus be used only where power ts great 
. i 


mndard would inevitably involve cert “nerformance” 

ipp tion, ince the willineness of administrators anc 
0 ! rt hing remedies in this area has not been un 

rappreciation of the reasonableness or unreasonablenes 
or of tl irms on which thev are pas ing judement. I 

le Supreme Court’s comments on the Government’s re¢ 
the Court turned down, for a dissolution remedy in the 


The Antitrust Division asked that the Du Pont 
d the National Lead division, which produced titaniun 


ise 


rn ‘ ' 1 . 
ts, each be cut in two. The Court looked at the record of 
} 
la. effect 
d their output, they have cut their prices, they have 
we don't see any reason for doing anvthing so drastic even 
) found, and we agree, that these firms had monopoly 


omments of some committee members (p. 359) that 
petition is essentially a subjective judgment of whether 
is performing reasonably well—a 


pots in the same direction as this last 


try sort of econo 


i reason 


raise here is particularly important in respect to 
ises, the markets dominated by a single seller or a few 


I want to say here in my statement about the problem 


e standard of competition which the antitrust law 








ol 
terdependence, everybod Walching everybody e| 
pal explar ition of the observed pricing b haviol 
usion very heavily on two extremely good stud 
e by Professor Nicholls, ot Vanderb lt U7) \ 


Policies in the Cigarette Industry, and one by Profe: 


ew one, which has just come out, of the University « 
le Ir CINnG of Cigarette Tobaccos. 
The CuatrMan. On the cigarette industi pe 
— : ie i 
V\ ontributor to what might be called wp 
ecause of the fact 1 it the major costs of varett 


Mr. Kaysen. Yes, sir. 
Tl Dl all unt of 
he CHATRMAN. here 1s such a small amou ol 
tobaceo and pape r compared t the excise tax. 
Mir. Kaysen. That is certainly an important pom 
One of the ways it has been important in the past 


nportant now with the whole level of price 


il nee the tax was a flat-rate tax, the marg 








«| Ore eX] e brands of crear 
t eta LIS L. thre le t| ivy 
( hye eC TATOO! rivette prod Cl i 
I ewed ua i dh ilk id raised them 4 ‘ 
i mien ert it the ely pel LO-« byyreny { 
{ hha { | erenson they made a tree | 
{ Dir Ware Hbetweern the pl ( of i pou k 4 
vpes like that, and the | e of pa 
\ ePYVe) 
vou talk about 10 c L pa 
rabishate to pr ( 1 List 
( rt ol the price that a nia ot 
| j ( Lil ed o ( Cit ie Veul 
l { in er oOo ett tive pra 
elpt n that situatio But that, of cout 
ry aha rt IL of it 
enil Oli lit nd VOU miaky remem 
( Ohe COMPANY tarted tn ‘ ‘ 
endeavor to vet around tlie eX e 1 
foot ) ) it 1 itty ( Lipa prics 
i ! ptot il hy Veve ) { if 
\I i\ | ( 1 1 hould 4 trent to W i 
of tl pre t lav n wi hoense thr Vy 
\ | 1 i OU a the rea of antitru 
i t | if thy rs ire oligopoly 
Po ie Olist to ach none pelitivel 
1 . ' 
' e] now within the reach of the ' 
{ Orrenlhe ¢ f thr term of the require 
I (meriean and Continental Can ot 
J al int | rt vilte t tr Cirle 
} Lime in Can, ha tlready lessene 
mnths Similarl thi cna ch 
! i rently crease competitive Ttorce 
t poe OUS @eXIst ( i operated 
| ,mnren But there do rey 
upler remedies are not applicable 
l ve Hdl ollu OnmM cLnh proper sel se do 
ima though not competitive, al 
oft \ nh my opto 
i ner Thre 1 of thre law Pitise ia i 
1) t pohev. wh 1} salso relevant to mv 
Lito) Lh - s the quest on of whether thear 
t ina ould contro] conduct o1 lv. o 
thera d red 1: Situation which are noncompet 


in be attributed to anticompetitive cond 


\ \ ittempl to ¢ Lrr'y out the limitat n-ol 


i} the report appenl tO propose, \ ! 
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portant probl that you could not possibly continue, in my 

oe \ I rininal statute. I do not think It is correct 

wht to i firm eriminally lable for conduct which is not 
1a clu 


Senator Witry. Do you want the Government to fix the price? 


| \ Petting at. 
Mr. KAYSE? No, r: | do not think the Government should tix the 
“ itor Winey If vou had two of them that had virtually a monop 


Tad en ce oditv, and without anv econ piracy between them. 
ther we were | nal ne diamonds or handling foodstutls Or any 
i) le | there was not any ugreement or any con 


you going to L\ thbout them ch irging whit price 


t¢ Is there any public interest there that demands that 
G terfere ? 
Mr. Kaysen. Well, | think that a pohey of promoting competition 
ohit ty ( {1 (to adem ad that the Governm nt mtertere 
s itor Win | t wav would they interfere / 
Mr. Kaysen. I t k the only useful Wilt to interfere would I 
ould create more sellers, break up some of the 
the entrance of the new produc ers 
\ 1 | ‘ think there are seriou questions as to whether t] 
cl O4 ether this is worth while, but I do not think that 
ference of price control, price fixing, direct price fixing, 
Senator Win Would it depend largely on the commodity? Sup 
‘ | 


tal interest in the commodity, and a elven 


ry oof them had a monopoly. Would the question he 


ether or not there was really a public interest in the matter or not / 
~ ot] octit is not one that the public had any particular 
Mr. In N lt i ttle hard for me to be sure of what vou 
* oO public mterest. 
\] i ti totake a eX! ple of that 7 


vr Wu Yes: go ahead. 


’ 
Mr. Kaysen. Now, suppose this were a commodity which was being 


er the ste ling program for the military stockpile 

‘ tr Winey. Yes: thatis a good one. 

Mir. KAysen. Here there is a public interest, and there is an even 
r wovernmental interest in the sense that the taxpayers’ money 


j 4} 


out ror th ui ind the Cy lie tion 1s, lave they been 


l ci 0 thy t xpavers, in effect ? 


x tor WILE) Suppose the Government got a very fine tax return 

\I i\ \ i think in that situation there May well be at wWeu 

ent | ( (yovernment mtervention. But in the sense that 

broad publie Interest mn having competition, that the 

Shern \ nd other antitrust laws express, | think that kind of 

y broad and ditfuse, and it is very hard to pin it 

und { i greater public interest of this sort in com 
modity 1 t nin commodity 2. Am I] making myself clear, sir? 

sé LEO! \\ I } Y« oe ire 
The CHarrMan. 7] situation that you define, taking sulfur, for 
xample, or any other product, it usually arises when, shall we say, 


and exceeds or, at least. equals production ; is that not right / 








ANTITRI 


Nha INK AYSEN. No, Ll! | think one « in find example ot 


n Whieh it arises when demand 1s short of capacitv. Whlre 
exceeds production capacity the price is rat ra V volng to i c 
ind L think th Vi" ld be true whether th r tL mone ( 

O etitive madustry n Tact f vou had an Opo \ | 

it tl price cdo not rise as miueh 1 1 oO 
exceeds SUpDply. 

Phe CHairmman. What | was thinking of wa hen ther 
people, they may each within their own minds, without a conspu 
rene rconetu 10] that “1 w lLhold my product t foacerta na 

ere | know demand will take all my production, a 
vet my tal mre, | am not going to disturb the pr ( tructul 

Mr. Kaysen. Yes, sir. 

Phe CHamman,. That is the thinking of the oligo] 

Mr. Kaysen. Right. 

The Cnamman. When they have a standard price pi 

neo themselves without competition. 
Mr. KAysen. R ont, 
Phe CHATRMAN | other words. it 1s 1 er to rm 
: ao not ve to estimate your market t where you 
mate and gamble o your market \ pore ict 
AG TOG FT oht ? 

\ KA\YSI Ye 
e 4 LATRM A> | that not the basic cau e of all th ¢ | 


nthe coal industry back in the thirties. we pas ed the Stab 


Let which fe rbade invbody Prom elling ‘ 1¢ than co 
ection. That in tantly tabilized the coal market 
lt true, it did not mean you got the same price from every opera 
he could not drop below his production costs. Before that, 


perators could always exceed the demand in prod : 
was trying to maintain his level. to try to indercut, and the ext 
g you know, you had bankruptcy. Stabilization was beneficial to 
i@ industry, and it did not raise prices. 
Mr. Kaysen. But, of course, the coal industry is a situation 
you have a very large number of producers. 
The CHarmman. Oh, yes. 
Mr. Kaysen. Very many small producers. The kind of situation 
| had in mind is where you had a small number of producers 
Che CHarrmMan. I know. 


1) j ‘ ht vou ado not eed tO Worry avout thre ( Lilo} ol 
xing or anything else. The demand is going to take care of 
but it where vou have a relatively small number ot big prod el 


ere even W thout a CONSp racy there is 1'¢ illy il sub OHSCLOUS, SHUI 


we say, conspiracy to limit production. 

Mr. Kaysen. Sir, 1] think the word “conspiracy” is not appropriate 
even if vou call it subconscious. As I see it, there is a situatio 
: reasonable businessmen, running their businesses in a r¢ 


way, are going to behave in a certain way and produ e cert 


t 
Che CHAIRMAN. | agree with you that s ibeor O CONSPpt 
the wrong phra eology., but minds running in a similar track are 


enally dou Y so uncons ously. 
Mr. Kaysen. They are looking at the same situation, they ar 


the same situation, and come to the same conclusio! 











e-Te 
( 
Mir. Is 
{ 
‘ 
it 
i\ 4) 
| 
ond 


RM Ally writ Pardon me. 
Wi Suppe ne’ ia given nstance you have got, as he 
there, that you even had a law in which you are prohibited 
( the cost of production Supposing m a given 
commodity that wa highly competitive, and they 


Without con Pp ring, recognize that the cost of pro luct On 


i rensol thle return on top of that Wis So much, and 
{ ey sold it for. Would that violate the law @ 
\ think one would ive to pecify something more 
! { i 
, { fie) } \ i the co ol pl (| tion Was 
t+) .e. aly y neree of capacity let us sav. and the 
. go rEg oO iGo perce tof capacity bu 
{\ n other words price vould cover th 
me per lof time, I would say t represent 
la king about. My own judgement is that 
| t hie now tahads equa VY or more 
' than I think that it does. 
E i I STOW tow ert the ¢ ! City Ile th k lt 
' lt k it does not. I think in one way or a 
! ir to the ¢ loe of the law. and the 
adiscu ¢ for the last little while thie questiol 
! that sit ition to pers or not. 
cit i lhiatte! of policy, that il not a desirable Cua 
oO loment that the law has to be extended in some 
ea \ ( ll e the present lay really rene he ‘ert un kind 
tv ire thought to be undesirable, predatory, u@oressive, 
/ hut it does not reach situations as such. 
L t anotthe example that may Or May hot help here: If 
yeh the section of the Publie Utility Holding Company Act 
yo led certa tructures, holding company structures, which 
onnized, the act did not sav if the structures were cre 
i result of false promotions o1 ond sal manship, or thi , that 
; | ply said here is a certain situation. If this situa 
( ( rented an addy ! trative agency With power LO 
( { t1ol 
ee the ¢ man Act now, it 1s not a statute like the Public 
Holding Company Act which says: “Here isa certain situation: 
that CTuation eXIsts we are Going to act ” 
tute which says, “Here are certain kinds of forbidden 
\\ ever people engage in that conduct we are going to 
22 d I think this conduct standard falls short of 
problems, as an economist see them. But I have 
i l¢ 1my\ elf ot al] the problems Involved Ink trying 
out to covel tuations that ah economist would 
ve tha they nieht he. 
Winer | ould like to isk in connection with this. Let us 
il case: This country of ours is a Nation of small 
wes, SI ill cities n which there are, well, various 
ers UsiMnessmen In certain lines. ' 
thet ) growing up In the country overall organizations | 
e modities in certay lines, and the result is that 
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I thie ie of my answer runs something like this: In a situa 

on in which it is easy to get into business, there are a lot of competing 
fellows, turnover is high, the manufacturer will find that there is not 
Ter ne thy inducement. There will not be many people 


take it: they will not find much in it, and that an attempt 
ly to corner the market by offering this inducement, corner the 


i! cy tribut Ol services, will just he 100 expensive. 

On the other hand, in a market lke this other example that IT men 
oned, in which the typical local market area can only support one 
ealer, then cornering the dealer, getting an exclusive dealing arrange 


portant, it is practical, and it can have very significant anti- 
ompetitive effects. 


So that th one of the problems, to which section 3 of the Clayton 
\\ ow addressed; and T think that it is not possible to say flatly 
that an attempt to get an exclusive dealing arrangement is always 

id in its effect, because TI think many times it will fail of having any 


But I thu k here are practical =Ituations in which if Can succeed 
dain which it will have just the kind of effect that you mentioned, 
f excluding all but a few manufacturers from local markets. 

e Ciamman. Could I interrupt ? 

ator Winey. Yes 


I 
Sel 
Phe Cuarrman. There is also a practice which does not require a 


I 


‘ nwh li the manufacturer, through his buying ability, was able 
» get at a low price, shall we say, refrigeration, and he, in turn, sells 
it to the merchant at what it costs him, in order to vet an exclusive 
( Phat isa practice that is going on now. 
[am just using refrigeration as one example, but there are several. 
| kk ow mm the state of We { \ iIroimia. where I Come from, we passed ‘ 


WwW oagalnst a company or its distributors fivine coolers to beer ceal 
ers. ‘They are getting around that by selling them at vastly reduced 
price und the law is rong to have to be changed. The law not only 


ilfected the beer companies, but it also affeeted the retail men dealing 
n refrigeration, because it has almost put them out of business. 
Mr. Kaysen. My judgment on that—and [ want to emphasize that 
a judgment in which you are familiar with the factual situation 
ind Tam not—but from what you said, IT would say this sounds to me 
ke something which is now reachable under the Clayton Act, seetion 
» Ol the Clayton Aet. 

But. of course, to make a statement like that is always—it is 1m- 
possible to make it firmly unless you really have looked into the facts 
the situation and I, of course, do not know about the fact situation 
vo ment oned, 

Senator Winey. Well, apparently, my statement of fact was not 
very clear from what you said. 

f want to restate that in certain communities throughout the land 
there are small manufacturers that make certain commodities, and 
those commodities are retailed to the various stores. 

Now. the larger concern from outside or from a big city comes 
ind savs to the stores that handle the commodities of the smaller 
eroncel 


oN l vive you certain fixtures—-we wont Say whiat they are, 
but they are very valuable—and they cost up to, some of them, 






















































t} 


i;usands of dollars, if 
' 


handling the product.” 


That product is a product that needs these fixtures Lhe 
is that in various communities the small manufacturer, re 
matl has had to go out of bus ness or has had to sell to the big el LD, 


ind all because it is just human that a storekeeper, a small storekeeper 
innot afford to have his store fixtures cost money All at on 
gets them, and he gets a first-class appearance, and the custome 


ee these nice new wonderful fixtures like these new cars you have 
vot along the streets, you know, and they fall for 
The result is that the small manufacturer in the community 


akes the product either “goes to the wall” or se out at the other 
fellow’ price, 

i feel personally that economically it ilways vood for 
ommunity to be as self supporting as it can be relation ¢ 

ularly. food tutl 

Now, that 1s the issue. Phat present the statement of fact. al 

iether those practices are in the nature of unfair trade 1 { 
hether they violate the Clayton Act or whether t re ant reme 
nder the Federal statute really my questiol 


Mir. NAYSEN As you have deseribed the situation, sir, a@ain I rive 


OU my jndement, a layman jidement, since Lam not a 
lates section 3 of the Clayton Aet im that t firm t { . let 
‘ firm that) driven out of business by t] - we lel | enopl 
medy. and the eden il Trade Comm on or the Antitrust 1D 
ould have a ground for action. 
Senator Winey. All rieht. Wry ol You ive vot porn 


i. 

Mr. Kaysen. Yes, sir. 

My third and final point is narrower and more teelhnieal, but 
mportant. The report rightly lavs stress on the central position that 
lefinition of the market occupies in cases under section 2 of the Sher 

in Act and section 7 of the ¢ layvton Act. In several places if (| 

es the problems of defining the market, and the role of ibstitute 
products and competition from substitute products in market det 

on (pp. 44-48, 332). 


Qn page 329, the report States: 


the market” should include all firms whose produetion ha o il ed 
substantial an effeet on the prices and production of the firt 

he action if the one group ¢ innot be eX] lained without ect ind ceonstiant 
reference to the other. One should include in a market all firt whose prod 

re in facet good and directly available substitutes for one nother in 


f 


ome significant group of buyers, and exclude all others Where the prod 


of different industries compete directly, as alternatives for the same us 


irket for that class of products should include the rival goods supplied by d 
ferent industries. One should combine into one market two or more prod if 
nappreciable fall in the price of one product vill promptly lead to a re ( 


irge diversion of purchasers from the other product 


That is the quotation from page 322 of the report 

This, and similar statements at the other places cit ad. fail te 
to grips with an important aspect of the problem of market det 
Che nature of the difficulty Hay best be brought out by an example 

In) many localities, gas competes with fuel oil and with coal a 1 
fuel for heating buildings and houses, Nonethele . the local g 
stribution COMpanys Is usually considered as a monopoly, and re 








,) { Ltiil 
ontrol ¢ 
I { ! Vrival 
] id) tel w hye 
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LAWS 





Ve | price poli Vv. | this rere 
elle) oft fuel oil and COul, Una The 
nthe relative prices change4 ‘To 


I 


tended to be n rnvor of o@ 


error: the utility Commiusstor ’ 
| ‘ thie L)S¢ e of regulation, the local monopolist of 
I onsiderably, losine a substantial share of 
( { onl. brut { making higher total protit 
evitive hol jostitutes, we cul ot cael t 
out looking tf price-COost margins 
{ Y \ dustt like oas and elects 
ts franchises, and that franchise et 
| { 
' 
\ { \ onot orant tra eh ( fo. orl Ol 
i tf. ss LtoOr ; the question | utyh Vet 
i 1 \ iV ft it aoman who has a monopoly 
monopoly of fuel / Ile hia mM a 
oO} ic] ompetition trom oth fuel t] ' 
( ( | mY ( iould not br regulated \ | 


r | ( r here is, “Now we should not sav thriaet: it 


. ce hue, please 4 
| { { 
repr il | sf elie 
pret Ol Wmonhye WUOstItutes, we cCahhotl 
out ooking at price-cost miare , dnd the 
e pProcduel l Well a t hye ppt ces { )) \ 
lose Wi Tuite ipl ( L! el e neigh 
( ('¢ ( newde ] l { ( ‘ 
} t | ; ‘ 
( ivy Ol | ( STOTT I t t 
j ] 
{ if Judge Learned Hand, in / dss \ 
’ _ ne 
a rit ot Ped. AT Yi0, O vid - 
Lary } Q1G6 
Bi Will Wi t j qodye 
( l ] tii { the « ye i at pM 
etine . win « bile leat irticle bore 
I t ! One dhe will buy it ( 
( 1ller is i j re if © Te i Hones ‘ 
‘ | ‘ iD litfers proce the one « e f i ‘ 
‘ - QWto @) In favor of refined rits 
tion per unit of maltose favors the refined gt a 
“ ‘ of rodu on has a monopoly limited only by 
‘ It quite true that, if for any reason the 
¢ ( iL Valse the price to that of the dearer, he will 
} mipetithe of the sources ot supply so thrown open by 
| { he « ot be properly called a monopolist, unless the 
tanti is not to affect the market In short, his ( 
com dities compared are indistinguishable in use is 
fference of the cost of production between them Such 
fore, only a limited one, but within the limits it may be 
ce of all this is as follows: If the wet process 1s 





Mr. KAYSEN. 


Senator Ite 





\ 





Phil ANTITRUST LAWS 


\T Ix I did not bring one with me, sir. 

Sent KeraAuver. That is all, Mr. Chairman. 

Phe CHAIRMAN, Any questions, Senator Wiley ? 

5 itor Kerauver. Excuse me for just a second. May I ask, do 
tud for or findings for any groups outside of the 


Foundation? In other words, are you retained or do you do 
] ; , 

me some consulting work for industry in 
[ have worked for—done a certain amount of work for a 


rf ce ¢ economists called Joel Dean Associates. I am not 
¢ anv such consulting work. 
Senator Krrauver. What was that work in connection with ? 
M KAY nN. It is In connection with doing some work for the 
itional Business Machines Corp. 
Senator Keri ver. In the monopoly field ? 
Mr. Kaysen. Yes, sir. 
\s you may know, a complaint had been filed against the Interna 
iL Business Machines Corp. by the Department of Justice under 
0 l and 2 of the Sherman Act. They retained the services of 
\I Dent ind | rm to olve them some advice about what kind of 
tion thev should make. 
\lv work connection with that was to offer my opinions about 
the pro 1 were like. flow do you define the market for 
ness machinery, for example, things of that sort. 
Senat Kreauver. Was the work in preparation for the defense 
eir case é 
Mr. Kaysen. In a very broad sense, yes: not in a very narrow spe 
. beeause no trial date was set down. 
Senator Krrauver. It was generally, though, working up the eco 
hackeround for the defense of this case ? 
Mr. Kaysen. That is right. 
Senator Kerauver. Is that the only industry work for the defend 
de of d stry that you have done? , 
Mr. Kaysen. Yes, sir: it is. 
Senator Krrauver. When was this? 
Mr. Kaysen. I am not perfectly certain, but I think the last work 
it I did in connection with this was along in the spring of last 
vear: in other words, it was somewhat more than a year ago, and I 
hink the total amount of work that T did on it was relatively little, 
perhaps 7 or 8 days over the course of a period of 4 months. 
Senator Krrauver. You did not do any work for the Atlantic & 
PY fic Tea Co, ? 
Mr. Kaysen. I never have. 
Senator Kerauver. Mr. Adelman did, did he not ? 
Mr. Kaysen. I< innot speak to that, sir. 
Senator Krravver. [T mean, did you, as a group, do any work for 
them # 
Mr. Kaysen. Oh, no. 
B perh ips, have not made it clear that the group exists only for 
the purpose of discussion. of financing individual work, such things 
urve ind trips for the getting of information. and so forth: | 
Chat any aivid | work Is the responsibility of the individual, and 


Group. as Wh, does not do any work for anvone. 








































s vroup. 


Phe group Is a purely research enterprise, lias no purpose o1 
lting., offering of advice to business or a g lt 


rely academic in its origins and alms. 


Senator Kerauver. That is all, Mr. Chairman 
Senator Winey. You have not any, what vou night call, pre 


ror or against business because it might be bie bus Hess ¢ 
Mr. Kaysen. No,sir: I do not 
Senator Winey. In other words, big busine- not the same 
( opoly, is it ¢ 
Mir. Kaysen. No. I think there isalwavs a distinetion bet wee Dg 
DUST and mol opollies. Sone bi@ businesses e monopoly 
ome do not. Some small businesses have monopoly power, altho 
other things being equal, it is probably less likely that a small b 
will have a monopoly power than a big one. 
Senator Winery. Of course, in this day where America has gre 
yone can see the significance of having what you call big bus 
ess in operation—it is part of the economic lifeblood of America. | 
esume the whole quest on resolves itself down into whether busine 
tself becomes autocratic in the sense that it damages the pul 
ferest 
Mir IC AYSEN. Well. IT think that ‘ertainty j ndamental part 
problem. But it does seem to me that we ive POLICY I 
ompetition which, I think, is a very important pol ey, and I 
one of the rensons for having that Policy n tavor of comp 
Senator Witry. | recognize the validity of our statennre 
ldo you consider the present degree of concent: ( 
tit] vel fO CCOMOLLE freedom / 
Mr. Kaysen. May | answer a slightly rrower questio 


‘Ly that | consider that there are many Laustrie 

the present degree of concentration under the present Inarket structure 
ivgests, points to, probably serious limitations on compet itis 

Senator Wintey. Do you want to exemplify them ? 

Mr. Kaysen. I think this ts a risky proposition, sir. I think a 
tatement about whether an industry is competitive should be made 
only after the industry has been examined in great detail with a lot 
of factual study. 

l am not prepared really to say that this and that industry is or 
Ss not competitive, because to do so, to be responsible about it. [ would 
want to have a great deal of factual preparation, 

I did in my prepared statement suggest certain industries which, 
on the basis of a less than pel fectly thorough study, appear to me to 
be less competitive than they might well be. 

But, as L say, 1 think it is not necessarily useful for me to pi 
out a few industries unless I were prepared with a very thoroug! 
study, sir. 

Senator Witey. Do you consider the present degree of concentrati 

| asa danger to the political freedom of the country ¢ 

Mr. Kaysen. No, sir: I do not. 

Senator Witry. Some do, you know. You do not / 

Mr. Kays! nN. I do not. 








- \\ yr. Well, fro your statement here this morn 


e come to some conclusion as to what, if any. 


! Cte to the pre ent statute or anv corrective 


be taken. If vou have them, would you give 
\I | | i onclusion | have come to personally, wha 
conclusion and othe people with whom I hav 
hiay a ree, Is that 1t would be desirabl 
Ot thi ntitrust statutes. so that they explicit] 
than merely with conduct. 
5 \\ { is that again ¢ 
INA) I say, the chief conelusion which I have come to 
Ze it th ope rsonal conclusion ho e@ 
group would agree with me on it, many of 
iy. Haw present levy should he changed, ana i ul 
Uae » that it CX] hicitly reache noncompet 
tT COnCICT which is ille@wal under the preset 
‘a Q) \ | me Those honcompecllive situntions to 
| ( tq tn l Ovviie possible din rer oft. Ve the 
\] iN \] ( { it Wwe lo not have te oo] , a 
( il dom 
sed to be nionopoly | 
otous t tluminum mdustry Until We 
e producer of primary aluminum 
| | oO not think vou < ital SubStay ite 
( t there was a nele producer of prin 
rl! Lthrent to econome freedoy mn 
( men, fabricatine alumint 
0 time TO Tine 
i | wk at that funtio t was « 
Oh Wpelt1ol { ! 1 ere CoO ld \ 
than was necessary: and my own 
oO minke ithe oloba yuade@ments about 
ithreat to economic freedom It is 
Mt have as mi h competition aus we ! 
{ etherene 
! fol exampl to trv to } ( ) 
{ feat State | orde} for i. steel hrm to we 
bie mm even if we split up steel firm 
( ligvesting that we ul at all eco 
vely small number. 
Ve ( + } Wor ones now. Wem ( i 1 we (ro 
ive Mor 40 
Now. ‘ ibout policy is that it should be based o 
("4 HevItl1ol In the economy \ possiple 
a Ip i would not think it ( ny. te 
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STATEMENT OF PROF. LOUIS B. SCHWARTZ, UNIVERSITY OF 
PENNSYLVANIA 


\I SCH | ive laid before the committee a summary state 
1 } | 


Vers, espe inlly the enclosures, the attachments, cover 


(oi the third page Gown vou will see my half dozen proposals for 
on that I think this committee might conduct. 


| ve presented a program to the Celler committee and that is an 
{ ment to my ittement here. As I said. on the third page of the 
ed folder are my half dozen suggestions for investigation. 
( ey on the third and running over to the fourth page are 
rvestions With respect to legislation that might be desirabl 
fo restore a competitive economy. 
( | IRMAN let me ask you a question before you go ahead. 
L\ d issing the matter with the Federal Trade Com 
1 on witnesses, | suggested that in the acquisition of any small 
etitors, notice should be published a reasonable amount of time 
ince in order that the public might be aware of what was going 
to happen, and that would put them on notice when an investigation 
oht be need What do you think of that idea? 
Ir. Sciurw z. Senator, | am not sure whether you were suggest 
TOT forcement agencies of the Government or a publ 
Phe CirAtRMAN | uveested notice to the enforcement agencies of 
Crovernment who would in turn make a public notice of 1t. 
Vir. Scrwar I can see that that might be helpful. It does not go 
far as I should like to see the Congress go in assuring a halt to t 


erger movement and reestablishment of the competitive structure. 


| CH | thought that that possibly might be a slight 

Mir. Scrnwat Yes: T imagine that it would have that effeet and 

might ivi tructive etfect on some mergers to which we might 

ean objection from an antitrust standpoint. 

Phe Cratroman. In other words, this arose when it was said that 
proposed ergel ild not be investigated unless some enormous 
ins of Money were ay propriated. I thoueht that that might raise the 

tion whet ( iot investigation might not be needed. That. 
0 ome conditions | had personally observed 11} 
ne id been given in time. 

Mir. Scuw ard Assistant General Barnes o vea comparable 


the Department of Justice and the Federal 


i? e C omn 
| ( j | , | Ve} sHocesct) ‘ , . tice oO the 
i l RMAN. Llowever, my suggestion was for notice to go to the 
keder Trade ( mand the Department of Justice, and that 
pul e it 
Mr. Scurwal Phat might have a beneficial influence, but I regret 
| thin] mi ng more will be required if we are to reach the 





i { HAIRMAN \ rivht. (yo ahead. 

Mi Scuwarrz. | referred to this somewhat elaborate program. 
That 8) | e DOT pages of m\ memorandum but I do not propose to 
a iss each « Ot tiv e here, since we do not have the thine for that. 
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and I think it will be enough to select two issues that I th ur 


d that w ll really test our determination to take the tree-ente1 


road. 
Those two issues are, the structure of the econo! yo it it 
field of regulation. Iam talking about merger and monopoly. 
one of the issues. 
The other is the degree to which. under laws el wted by 1 
have withdrawn substantial areas of the economy from comp 


()ne xample that I call attention to on page 1 of my memor: 


the Motor Carrier Act of 1935 in which the Congress ina 
eheme of limited competition in the motor-carrie 
ne antitrusters ire opposed to regulation, whet} er private reg 
pubhe reeulat on. unless there > indeed Lr publie intere t te 


re culation. 


Phe Cuoarmman. The 1935 t is the one with the gran 
ae 

Mr. Scrrwartrz. Ye 

The CHarmMan. And which has terribly upset the 


s, when it comes to building up new 

Mr. Scuwarrz. The Motor Carrier Act required a cert 
blic convenience and necessity in order to engage in interstate 

portation. , 
It did not require that, however, of org zat le 

lv in business or whose predecessors had been in bu 

e orandfather provision to which you refer 
The CHatrman. Right. 
Mr. Scruwarrz. The point Lam making is that if we are 
erned with competit on. we must be concerned with limitati 
let 1el by private auction by mergers, or t] 


entravtioy Such A (7e1 raul Motor or United States I 


v, such as the limitation of competition placed ty) the Motor ¢ 


\ct. the execessive limitation on new entries under the 
ties Act and comparable regulation elsewhe1 
Now those are the two branches of mqu rv that | ho ld ] 


isize In the | mited time available today. 


Paki vr up fit —t the question of merger and siZe, | do hot sey 
I 


those problems in my m nad. lt fact, I think they are int 
oclated. 
l’o me it does not carry much weight that there have been fif 
undred or a thousand mergers lately. I think ther 


oy} il posted by that. But the im py rtant th ne ~who mereing 


especially, are the dominant companies extend ne their co 


quisition of the small units in the field and th bringing al 


mnverous reduet on i t | e number of indepe1 dent enterprises. 
’ - 


l am especially coneerned by anv move whicel ivs. “We a 

stop mergers but we are not eoing to do anything about 
enterprises that have already achieved a domi t positior 
eld.” In my memorandum before you, I refer to one bill 

nding nor dealn or VW ith bank rie roe) : 

Che origin of this, of course, is the recent wave of lergel 
wmnking industry, and IT suppose particularly the Trans-Ame1 

h failed in the Third Cireuit Court of the United Stat 

ears ago. 

In that case it was shown that Transamerica did appro 
percent of the banl 


<ing business of the Far West. They had a 


| 


ro 


( 








































ber of banks over the vears and the Third Cireuit 


( { f { re Wi not heen aclequate finding by the Kederal 
e Bon fon market on the ba of which one could L\ threat 
Of] i commercial banking business was too much, a 
‘ reversal. 
(dri ould hive ipposed that the Federal Reserve Board would 


bhend and made their own conelustons as to what 


eC MOre ¢ alled tol the dissolution ot t | e eACeS 


entratio Of banking power. 


| C'nAmrmMAN. I am informed I have not checked—that, as Vi 
he Anna in express ceased to be an express company and has 
{ 1 bt i it) tO SAY. | hive heen mntormed thiat it is com 


ed DV the sto kholdet . ot ¢ hase National Bank and thes 


Cl Ol ered tO { solve The holding COMLPATL hy turning the 


ime to me thro ih members of the armed services 


ic covered that they must deal with \Lmerica 

cpr he ikd not send their paychecks otherwise, in order to 
© \ ul qd, thu oiving to the American loxpre au com 

nonop ( ternational bankine business. as far as we 

Cl { ! | country. Have Vou heard about it ¢ 

Mi rscrt Rd No. | ive not, Senator. 

Phe Cramoan. It very Interesting picture. It came from a 

! { ? { 


I tory statement by American Express Co. is on p. 119.) 
Mr. Scawat lam not informed about those facts. 
De on of the Chase, of course, it was recently involved in a 
erger with the Bank of Manhattan. 
Che CHAIRMAN Yes, but they are the sole owners of \merican 
MxXpre . | an nformed. . 
of course, vou see, [| am informed that they have an exclusive 


fract ti the Dost exchanges and the ships stores abroad and 
1 ( el abroad t deal with them in order to be able to safe- 
ithnemr payveirs ind also be able to draw cheeks, unc that is a 
quantity of business. 
Vir. Screwarrz should think so. 
Now. mv thoueht this: If we pass a bill at this point, say, in the 
« iv i\ .“No more mergers,” but we do not say, “Let 


to the existing situation in Transamerica or the Bank of 

\I tt Lndd 4 hase.” then what you are really doing is under- 
yo er of the top tirms, because no one doubts that the 

extension of power on this level gives vou an advantage over your 
miller riva ° hndt SOME eCCONOMISTS like Professor Galbraith of Ilar 


rd had talked about countervailing power as the onlv thing vou ean 
oto meet ( L situation 
Chat to say, 1f you have one dominant firm, the only thing you 


in do is b (| another one and build up the size of its customers 











ad bu ld up the Ze of its labor or@anizations. so as to restore some 





I suggest the contral course, that we create competition all along 





In other words, if we do as vou fear we mav do, we 
o la piv } tect the domin ince of certain corporations ? 
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. Tam not now prepared to say nstead of one United State 
Stee] ( ! one General Motors. 
Phe Cy I You realize, do you not, that that type of building 
Loli VEEL Ke f very easy to squeeze out competition ¢ As the 
I vid \\ ib you lose on the peanuts Vou make Up on the 


| 0 Cl Ords, Whel you vet pore ic out enough, Vou Can lose 
on one Hy fio] Ya { |] Mh) ike monev on the overall pict re 
{ y ; ; 
Vir. Scrwar Phat hat I believe. I think vou mav hear to the 
trary fron ye of our economists. 


| el Tl RN N (7e) ral Motors could lose monev on Fricidaire and 


on automobiles. 
Virg Scuwartrz. That is certainly ‘a possibility. 
ul IRMAN Now, I have had this complain it. 
\t the end of t e war, and the early part immediately after the war, 
L“nited States Steel Corp., we found, was trying to hold the price 


on steel Phey could well do that and wreck their competitors 
wuse of their additional operations, from which other money was 


ne) le, fabrication, transportation, raw material produe- 
md ngs of that kind, and SO they could on the actual stee] 
peratiol lose OMe Money and still make it back on the other 
eral 
lIlowever, the other steel companies who had to buy their ore and 


portation charges on it, simply could not meet that price. 
Vhese people who, in turn, sold to fabricators, could not sell at the 
ceiling invoked then by OPA and hope to break even—they were 


ne to lose money. 
| it was Thre compla nt made fo me by a lot of independent steel 


Mir. Scrwarrz. I have no doubt that a very large scale, horizontal 
yperation, or a vertical integration, provides an opportunity for the 


i orptiol of losses at one point out of profits elsewhe re, 
was going to say that the contrary contention that you will hea 

trongly urged is that if there were real competition at all levels. this 
( not be done because there would not be any excessive profit at 
inh \ point 

ut, that isa description of economies in another world. We live in 
em of imperfect, not perfect, competition, and as long as that is 
true and people cannot eo from one industry to another, 1t will un- 
jie tionably be Poss ble for them to absorb losses. 

Phe Craiman. For instance, in a highly competitive field, like 


oal production, a company could actually lose money on the coal and 
vet it back on its stores, rentals, and various things, because those 


t} ere attached to the coal industry. Their profit would come 
from those sourees and fhes could still underbid the other fellow on 
the acti prod etion cost of coal. 


Mr. Scuwarrz. I think all practical observation points in that 
lirection, Senator. 

Now, L want to make one thing clear. What I have said is not by 
inv means to be construed as an attack upon any bigness that is justi- 
fied by economies of technology. 





Everybody recognize that you cannot have ismall steel p . ou 
al e not lead, it eems to me, to the conclusi that \ 
ive one company that controls a number of | irge steel plat 
The h Story of the United States Steel ( orp. a history of 
ng together, in 1911 I think, about 9 fully integrated stee opt 
In 1920, when the Supreme Court of the United States upheld 
1 vote, they had 50 percent of the steel business of the United St 
| tuation has not been substantially chai fea 1ieo illy e 
e, I fear , 
You had only a few years ago another example of a merge! 
n by | ited stute Steel ¢ orp., approved on ePmMmoreinthe sS 
rt. when they LOG ured (on olidated Steel Out n Ios \r 
vas held to be legal because, after the acquisition, it w 
ear that Bethlehem and Youngstown and Republi and Lnitag 
e thers had been shut out of a substantial market, the standard 


poused in the Attorney General’s report which, as you know, | 

nted from. 

So, IT come back to my main point, which is, not only must we pre 
( merger but we must do something about the existing Ipel 
oncentrations. 

The Cuamman. You surely realize that the present argument put 
ip by Bethlehem and Youngstown is that by merging they will for 
L competitor to United States Steel. 

Mr. Scuwarrz. I understand that very well. It part of my 
reason for suggesting that we better do someth ne about United State 
Steel, because of that argument 1s accepted we are headed toward, 
we are not already at, a pattern of 2 or 38 dominant companies in every 
basic industry. 

.ow, maybe that Is the public policy of the | nited St tes, I { Lik 

vy fair observer from Germany or Mars would have to say it was 
ilready the etfective policy of the United states, to have Y, 0, 4, Or dO 

rms controlling the basic industries. 

rh rrhaan Arnold ohce seid tliat thre intitrust law vere an elabo 

ritual in which we pretend we are against monopoly while, u 


t, permitting it to continue and encouraging it. 


[ am not prepared to accept that cynical, or perhaps he would 
Ly realistic, view of it. I think that if you do not want that view- 
point to be an accurate description, you must do something about thi 


oversize firms we have now. 
t 


Passing upon that other question, of w! » do about mergers, I 


“ iil ‘ 
, Mr. Chairman, that I do not think that a 





3 ; ; 
ave aireadyv indicates 


; ; 

notice provision would solve the problem. I do not think that the 
I a I 

present section ¢ M1Vve adequate legal means to stop the merger 


movement. 

What I think you need is an understanding that all acquisition 
by the leading firms are bad, without inquiring into their economic 
effect: that is, a flat prohibition, instead of an “iffy” prohibition that 
we now have in section 7 for the dominant companies. 

My point is this: If they are to continue to expand. { not toe 
much to ask them to expand by contributing to the capital resources 
of the country rather than by simply buying out control of available 
resources. 

The acquisition of Consolidated Steel Co. in California by United 


States Steel, that I referred to a few minutes ago, was regarded and 
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the Supreme Court opinion us eXpansion 


Wi 
Well, at uch thing, It was taking over control of some 
resource “Toxpan on into the West?” would have meant 
ther plant, which is quite a different thing from taking 
‘ out le 


| C'HarrMAN. Well, didn’t you have expansion into the West 


Salt luke City plant ¢ 
! SCH , Phe Ge va Steel plant ? 
| CH AIRM Y 
Mir. Sen Ye 
But that expansion was done by the Government during the war, 


that plant was sold by the Surplus Property Administ 
to the United States Steel Corp. ‘That acquisition was, in tur 


part of the excuse given in tolerating the further expansio1 


So T say th respect to the merger movement, what you need is 
prohibition against acquisition of existing facilities by firm 
| 
| the se | place, TL think it ought to be made clear there 
terest the merger, as such, of smaller units in the indy 
i 1 nk you can foul up an administration and ret a lot of Vist 
f the Federal Trade Commission feels that all m rvers a 
elds. bi inv of them have no real significance at all, 
So, at the top I would have a flit prohibition, and at the botton 
Id say, “Forget about it,” and in between I would adopt the pro 
pot ored D I e Temporary National Committee Lb Vears ago, 
the e recently, that the burden of proof should be upor 
ereing compan to show that it is technologically justified a I 
tent e public interest. : 
The CratrrmmMan. In other word ‘ in most cases mergers mig 
| It ti by big companies that brings tro 
{ C3 
Mir. ScHWAI That where I start, by prohibiting that. 
, QO! \ ive, of COUTSe, the problem of deftiy Ito} 


Mr. Scuwarrz. But I do not think that we ought ever to give uy 


‘} 
effort because of the problem of definition. All that is required 
trative cr v to make the appropriate decision, Just 

e SEC do n the utility field, dealing with holding compan 
ll ler seeti | 

Now, Mr. Cl rman, considering the fact that you expect to 
fie Ol nad 1 fact that I understand there are to be qi estions, 
[ will just run rapidly through my remaining points and then giv 
v »D \d 

| mnt ft | tention to the list of specific proposals that appeat 
beginning at page 3 and running over to page 4. These are techni 
matters, vou might say, ft ico erew out of the \ttor ey Genet 
report : 

| have not made them the main subject of my remarks here beea 


there no time, > I lo want to mention some of them to vou. 
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‘ first place, there has been al proposal that t e trebl (| 
VISIO! sof the Clavton Lect be watered dow) to! ike treb @ ¢ 
eretionary rather than mandatory. 


[ an re you are familiar with the purpose of this proposa \t 
sent. and indeed for more than 300 venrs, stem wr back te 
statute on Monopolies, a victim of a MOnOpoltst Ihe 
ed to recover hot only the ad uUnaces he sutfered by trebl diamine 
Phis is put in there as an incentive to private enforcement of 
trust haw ~ and | i see no renson for ta ner if cent 
Tf time 
i} (‘yAtRMAN. And also as a deterrent. 
Mr. SCHWARTZ. Also aS A deterrent: Ves, 
Phe CHamman. In other words, it is a fine. 
Mr. Scuwarrz. [t operates as a sensible sort of fine for violat 
If all vou are going to do ts offer the vietim, possibly after year 
ation, the actual damaees threat he Can prove a verv “Liflic 
ng to prove, by the way—vou are substantially undermining that 


ect of the enforcement program. 

Phe Cramman. Now, there is one point I am interested in. 

Suppose the Govet nment, as a contracting agency, sutfers from suc] 
Vity Should it he vlven treble damages 4 

Mr. Scuwarrz. No. 


My proposal on that is to permit only actual damage suffered, 


Lt ao think that the pending legislation. to make the (rovernment a 
ropel party plaintifl so it can recover when muleted by a mon Opo 
heme, 1S proper, but | see no occasion tor treble damages. 
The Cuarmman. As occurred frequently during the war; is that 
ot So ¢ 
Mr. Schwartz. [am informed so. 
So. I do not see occasion for making that a treble damage action ° 
it [ see ho occasion for taking treble damages away from aT private 
plaimtif. 
Very few private plaintiffs are ina position to conduct extensive 
vestigations. It is a chaney proposition, and you have got to get 
determined and skilled lawyer, and by hypothesis, if you are a 
ctim, you are not a big fellow, so there is no Justification for water 
ng this down. 
The Cuairman. Let me ask you a question at that point. 
Here is ABC Co. They have a steel-fabricating plant and the 
ive been running for years. 
All of a sudden, due to a plant expansion by the people from whon 
hey had previously bought their raw products, those people decid 
put them out of business, ana they suddenly refuse to sell the 
nvthing. I have heard that happened a number of times. 
Fake the steel industry. I have often found that the son of o 
of the vice presidents or somebody else came in and bought Live 1 unit 
nder the hammer for about 5 cents on the dollar. What do 
ink of that ? 
Mr. Scuwarrz. Well, Senator 
Phe Cramman. You see, they could not come to another comp 
nd get the raw material. In one case I know of they had been buy 


for 30 vears from one steel company, one of the b am five, and all of 
ndden they found themselves eut olf, <0 they old out tor anyt 


rey ould get. 
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Min. Seu rz. Well, Mr. Chairman, I think you put vour finge: 
the « ficultv whe Vou say they could hot 


_ 


" get it anywhere else. 
\s long as you have an economy in which there are so few suppliers 


it ua man really has no alternative source of raw material, you do 
not have a competitive economy, and that again is a reason for having 
the 35 or so steel plants that Professor Kaysen contemplated as a 
Da Dility this morning, 

Now, It mitke ao sense to Sith that mere refusal is a privilege on the 
part of the ypu te enferpriser, when there are 35 or 40 suppliers, it 
doe t make any ditference because there will be some other sup 
rye ‘but if the number of suppliers diminishes to 5, then there wil] 
be no alter .and what we are finally driven to is to put these 


enterprises pretty much on a public-utility basis, so that they must 
erve all buvers ona nondiseriminatory basis. 

Phe CHaiman,. | don't know whether you know the steel picture 
during the early part of World War IT or not. At that time we had 

t we called Bie Steel. Little Steel, and Independent Steel. 

We had to expand steel. Certain Members of Congress, of whom 
| happened to be one, were in favor of putting in some independent 
last furnaces, open hearths, at Government expense, hoping that 
eventually the little conipanies could take them over and operate them, 
thereby expanding what we called Little Steel, which consisted of 
ihbout 6 or 4 companhtes, 

Instead, we found ourselves suddenly faced by a self-appointed, 
elf-annointed advisory committee of 5 executive vice presidents of 5 

eel companies, who tried to convince us that we must build up 
he five big companies. As a result we put up plants—-the Salt Lake 
City plant was one, the plant at Ferris Point, a plant in Indiana, and 
plants in Pennsylvania, to further enlarge the big companies. 

Why! Because this committee convinced the War Production 
Board that was the only Wit) to expand, We had applications from 
mny number of what we called Little Steel. They were afraid to buck 
Big Steel. We went to them and they wouldn't buck, and as a result 
they merged, and then Big Steel could say, “We have enough fabri 
cating facilities to take all of our production, we cannot sell to Lu 
kens or Austin”™—hundreds of them—we cannot sell you any billets 


c } 


find those the best wav you ean. 


biacr ct 


or rod 
And when the controls were taken off, of course, those little com 
nies, a large number of them, sold out completely and were sold for 
1? SCVAy value of the plant. 
Phat was a mistake that was made in World War IL. 
Mir. Scrowarrz. Well, it is a mistake that crows out of the general 
notion that b ones | indispensable. 

Phe CrarmMan. Aleoa did the same thing. 

Mr. Scuwarrz. Exactly. 

Phe Charman. But, fortunately, in that field we got in some other 
companies, and we now have 3 instead of 1. My deep regret is that 


we don't have 7 or 8 or 9 of them. 


| 


f 
{} 


) 
1 
} 


Mir. Scuwart Well. it is sienificant to note why we don’t have 


more 
You will recall that Alcoa wa convicted of monopolizing the ingot 
market, and after the war the question arose whether that should be 


broken up. One of the reasons given in the Federal district court in 
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New York for not breaking theni up wa beenause vou | { li 
teel and such a big copper company. Judge Knox said: “Yous 

ive a big aluminum company to conipete with those firms.” 

lam just wondering what situation that puts the smaller alum 
companies in. If they have to be as big iis Aleoa to be in this b Ile 
then where do Kaiser and Ke ynol ls come olf ¢ 

Phe Coarman. This came up because a large number of Gove 
ment-built plants were put up. The Fe ment by its own activitie 
let them come In. 

Nir. SCHW ARTZ. There Were even suegvestions im that Opinion t if 
the industry structure, being what it was, that Aleoa had to play the 
enevolent uncle to these firms and relieve them of an enmbarra o 

ventory if things got bad. But. that is not competition. ‘That 


sort of ameliorated monopoly. 

Phe CHairmMaN. Or rather, benevolent tyranny. 

Mr. Scuwarrz. Well, possibly. 

I think this is the kind of question this committee will have to 
iddress itself to, and I hope they will do se » by trying this thing | 
have suggested ; n: ~ lv, an inquiry into the possibility, the develop 


ment tentatively, of a practicable plan of reorganization 
| suggested some other things for investigation. [ nim not sure 


you want me to go into those at this point. 
~ The Croamman. Go right ahead. 

Mr. Scuwarrz. | might run through them, with the thought that 
one or the other might interest you. 

On this damages point, the practical situation is this: Few privat: 
plaintiffs, as I say, have the funds or resources to establish a violation 
by the big e ‘lements. The Government does. 

Now, the Government settles most of its cases by consent decree. 
The reason why violators are happy to sign consent decrees is that 
under the provisions of the Clayton Act such a decree signed by 
consent. before testimony is taken does not set up a prima facie cas 
of violation for the benefit of private victims, and, therefore, they 
save themselves the treble-damage actions by consenting to a decree 

The CrarrMman. Do you realize the Justice Department frequently 
asks for a safeguard against even that? 

I well remember that when I first came to the Senate, T was asked 
to keep the movie-divorcement bill and the block-booking bills alive, 
asa guaranty the consent decrees were lived up to. 

Mr. Scuwarrz. Well, we have not had a notably successful en 
forcement program on decrees, and | speak as a former Chief of the 
Decree Section of the Antitrust Division. 

It is a very difficult thing to try to police the whole economy of 
the United States, and that 1s again no reason why we should make 

t self-policing by turning it over to competitive enterprise. The 
virtue of the e re system is that it reduces the | mirde non Gov 
ernment. If motor carriers are take ‘n out of reculation., the Interstate 
(‘ommerce Calamsiniiien could then address its limited ener@ies to the 
important prob lems of regulation where there are some monopolie 

Getting back to the damage question, if we kee ‘p the consent 3 re 
procedure, one of the things that ought to be given considerat 
the establishment of a regular procedure for making whole any 4 
tims of violations covered by the decree. I don’t see why the Gover: 
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Op it ise without an assurance that the private victims 

} ‘ hole. 
1 would not vive treble damages. At the conelusion 
(a0\ ! ents case, ny others can come im and SAV, “TTlere is 
| e been int.’ ind that would not be trebled because 
Gy r" nt had the job of proving it; but evervbody would have 
la meak tf piece On lam wes, ana that would be the end. 

Soci fo} rma. 
| () wroest that t would be worthwhile for the committee tO 
ho many times some of the dominant units of Industry 
been wht in price xine and market division and so on. It 1s 
ession there has been a very substantial amount of it, and 
( (| ( ier why t should be neece sary for the largest units, 
Chit lo { e most eflicient, to enter ito price agreements 
ket ¢ ( Phey ought to be able to maintain their market 
their better price Yet we find these units and their subsidiaries 
and ag caught im this trade restraint. I would like to know 
ch of them, therefore, are contirmed or habitual violators. Acain, 


aan ; ] 


i vould like to know how many price agreements have been disposed 
ft by wav of cease and desist orders, an audministrative tap on the w rist, 


vhen it should be disposed of by criminal penalties. 
Phe criminal law has been abused in many directions and I am 
. 
i 


ot in favor of using it nu this area to test new applications of the 
itrust laws: but it seems to me the illegality, the criminality, of 
ce TXINng hot a new dow trine, and | always wonder when | read 


bout a cease-and-desist order, or a consent decree against price fixing. 
We would need much less policing if people understood it was a crime 
to fix prices. So, if this committee should do a study of that kind, 
| think it would be valuable from the pomt of view of policy and 
ertainly from the point of view of those of us engaged in the study 
f the law’s etfectiveness. 
[ have been much impressed, finally, with the prevalence of patent 
pools in a number of areas of the economy. I suggest a detailed 
tudy, using the committee’s subpena power, of the actual operation of 
patent pools in a number of selected fields. 1 think of drugs, of 
petroleum refining, of electronics as places where one might make a 
beginning. In that connection one of the conclusions you might come 
{o 18 that patent pooling by dominant firms ought to he prohibited 
outright. 
The CHairman. What do you think of patent pooling under the 
wulse of foundations ? 
Mr. Sciuwarrz. Well, Lam against it in any guise when it is indus- 
try dominati cy, 
Che Cuamman. Have you run into that ? 
Mr. SCHWARTZ Yes. he Wisconsin Research Alumni Founda 
tionisone. ‘They had it in vitamin D; did they not ¢ 
Phe Cramaan. Then you have a chemical foundation in New 
York which controls many gasoline and oil patents. The authorities 


juestioned their activities so strongly that they finally set up a founda- 
tion so they wouldn't be pushed any further. 
Mr. Scuwarrz. Well, a foundation is a nice way to disguise, or at 


east make palatable, a concentration of control. 
Phe Cramnman. Or rather to mislead the public on concentration. 
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I would also hope that. 1f vou went into the 


exrer Ce OT eCO!l 


{ 


on) 


' 
‘control througn patel { 


* Vou would con 


dorsed Dy the Le pol uy N iT1O! | he Oy] 


Ve 1CcensinYe oft patents, that Is te he 
if a certain price and that he ean lho 
nlawful, at least when done by dor 


SuUbwWUNArY Way thi main ports that | wl 


on, aga eC] 
e. that restrict 
hat he Wiust se |] 

territory, 
hat covers in a 

n at this time, 


idditional way 


Mr. ( ha Pha, und | will be lac to he 1) 


| Cal. 


e CHAIRMAN. Any questions, Senatot Dirksen ? 


~ or Dirksen. | am quite inclined to agree with your thes 
r vou leave the Supe reoncentrations that now exist to continue, 
iid be like locking the door after the horse is stole But that 
this administrative problem, of what yardsticks to apply 
if proceeding can you lnpose to ndicate what cor trite 
( entration or domination or large area control. Just where 
d vou draw the he / Or to put It another way, tet us assume 
if there wis leoislat on that Wits virliad. Oto peak, to roll | i¢ 
these superconcentrations, how far would you roll them back ¢ 
\Ir. Scrwarrz. Senator, Lam sure you would not blame me if LT said 
| prepared to answer that question at th 5S pomnt. ] would hope 
e conmmittee’s studies would help us along that line. 
L | ever, there are some precedents that suggest the sort of test 


I pie Alcoa case, Judge Hand 
’ | Wil 


*) 


it be evolved. 


entage tests 


Was questionable, and he was sure that 90 pe! 


harkel 


and therefore hh 


it least tl der the pl 


We have nthe antitrust held developed el 
that 


] 


are still of significance in the law 


sald som ‘th he Doubt ow | ercent col 


eecdients, 


e proposed to do some Taney eal Uuiating 


e ilum Hud COMpPAnyY Was shown to have 90 percent ana there 


regard to the 35 percent rule, Senator, that need 


l 


hudeved 


monopoly, Phist suggests a begining 


{ me of the glaring defects in our antitrust laws at present, 
be thought 


that United States 


thira of the total stee] product Ol ot the cor 


Steel C0... V th) more thay 


metry. ~“ poof } i} 


‘ ye position there. 
Senator Dirksen. Is not? 
\Iv. Scuwarrz. I think it a glaring defect in our lay hen one 


\ 


gets 5) percent of a basic resource. 


Phe CHarman. Well, vou can also add to that the vertical monopoly 


(eS, Wi hich include everything trom the ore, The tri portat ( 


‘ 


‘ ndamental basie steel and the fabrication n other word . ror 


e bowels of the earth to the bosom of the Sen. 
Mir. ScHwarrz. 


It 


certainly is an 


} 


additional] resource, Wi 


cr] fies the power of ad company which has 35 pereel t horizonta 


Now, if I were to pick a figure out of the air, 


e hgure. 


| would pick a prima 


[ would say that a company which has 20 percent of 


rtain basic resources of the country would prima facie be above the 


ts of safety and therefore might reasonably have the attention of 


an appropriate agency corresponding to the SEC in the publ e utility 


Another test that has been sugeested hes to do with the n imber of 


hoy ees, 


1 
I 


17 


For example, 


when we had a military o cupation of Get 
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and t ere ipplying an antitrust law somewhat more stringent 


The 
Mr. 


ed 


Vas 


The 


at home. thev went so far as to Say that why firm with more than 


employees was subject to examination, at least to determine 


her it had excessive power, 


this J the kind of test one would have LO evolve. | don't 
one could ever take a percentage and say, “This is it,” for all 


hat you would end up with is kind of a prima facie—*We 
to look at you if you are above a certain figure,” and if you 
1. beginning, vou can go on re fining your concep ts with admin 


Ol You legislate once and for all. Experience will soon show 


needed. 


ator Dirksen. Taking an example, suppose you roll _— as far 


lara iutomobile colmMpantles were concerned, and t he \ could 
that by detaching the body-building part there and another 


ryanda few other thing . and cutting the production of ears by 


cent, that actually it eee ee add S100 to the cost of the 
lithe publ ce be like ly tO Say about that / 

Scuwarrz. Well, if ; thought there was any substantial prob 

of that, L would not be taking the position that I do take. On 

trary, | think that smaller units, medium-size units, units which 


Wil feoration in the sense that they do the whole of the opera 


it hich are, nevertheless, not ageregates of tec] hnologie: lly 
itedd ubhlts, can in general do the job better. 

t was the conclusion of the Federal Trade Commission study, al- 
{ t study, of course, like any other, has been subject to very 
attack on statistical grounds; but no better study of it has been 
hat Lam aware of, however. 


ivain refer to the facet that in industry itself there has been a 


mr concern about the management difliculties created by this 
to run a gigantic empire that has transportation facilities, raw 
. mines, as emibly plants. 


loes not seem to me that on the face of . we should expect a rise 
‘price of cars by restoring competition, but a fall in the price of 


vrolets are produced in adequate numbers to receive 
e penel of scale without also producing Oldsmobiles and 


CramrMan. I don’t know whether you know the history of the 


iotive industry or not. 


started out with a comp letely fabricated « at the factory, 
they bought things like the hardware nis ie arburetor and 
rator and the headlights. As a matter of fact, in the early 

ou bought your car and then bought the top and headlights, 

yu] mpers, and all that, extra. 

n, they suddenly discovered it was cheaper to build the ear and 

iose parts and put them on the cars, and it has only been since 

1940 that they have owned the parts manufacturers also. They 


in the field and hought those. Did you know that fact ? 
. Scuwartz. I knew of that development. 


(‘rraAmRMAN. That was a definite trend. 
Scuwarrz. | wondered whether that development was not re 
In part to our arming for the war and the consciousness ther 


yng to be a demand. 
CHAIRMAN. Oh, yes. 





_ Tlie roo perce Of e total cost of a iuto ) e wis } 
IS it e call vendors, and the same was true ! He AIP tari 
lt is still true in the airplane industry, but not im a 
les; Oo pel ent of the vehicle comes from smaller factorie \ 
ull re, however, owned in toto by the major industry. 
It gives a wonderful opportunity for a profit markup. You 
WV the parts and i profit on the car, nad SO Ol i woe the 
en \i SCHWARTZ \l i\ | exApress he COnCerI wre, \I €; { 
n OOKING ab the program of vour hearings, and £ Know that you 
V' vroing to heal from the tutomobile imdustry ina the steel industry 
| think vou must be prepared for a very effective demonstratio 
ral vs as they are, are the best that Poss bly could e. 2 cl it Would i. 
uid oO ble for you to meet that unless you have the kind of i (| 
her h I suggest, namely, a pretty thoroughgoing ternal investiga 
DY I wh ch would indicate thre poss ble lines ot cleny we in the vel 
Une organizations: the motives for bringing together what has be 
F otit together, the extent to which out de SOUL . ve been used 
ob | so forth—the relation with dealet 
On Phe Cuamman. It is my hope that the subcommittee will 
LCTy ction after the Congress recesses and be ready with som: leg 
ra \ mvestions. | { rikx it would probably he too early to come o 
lly th many legislative suggestior n this Congress, because it deserves 
rough study 
il . if Dirks ‘ 1) i; Wisp} | hot ‘ , — ‘ 
ery | 1\ 
ee] | C‘HAIRMAN. W ou take over, Senator Dir! \ 
( i Tt Piru 
i a ‘ or DiIrKSEN presiding On page V2 of vour itement vou 
ae Leadir firms should be subject to a flat pr 
uM assets or control of existing businesses 
rise I lwcvest t | if ! lite ‘ he ( 
of Ms, | ut bv ond : Ut Cin - 
1VE tion of f vord “flat é 
and Nii Scuwarrz. Well, the connotation. Senator. of “flat pre | 
- n contrast with the kind of prohibition that we prese) 
tne ‘ cl : J terms of where the effeet pen be to | thy 
les l compet tion or tend to create a monopoly, and so fort 
i Now. that clause in section 7 opens up pos bilities of argun 
and is were fully explo ted in the Columbia Steel case. about 
rly | spoke previously. 
ae It make t possible for the I nited States Steel Corp., ! n that ea 
ron v: “Well. we are only takin ys percent of the market here a1 


loes not foreclose the other units in the field from success 
irketiIng their wares.” 
| iv, for a company of that size, there ought not be ar nauiryv a 
hat the effects mav be on competition : they ought merely t 
“You do not expand by merger, If you wish to expand, t 
co and build some more plants.” | 
We do not Sav : “You cannot expand,” but as far as merge 
rned, that is out, because of the desirability of IY Qt fAININGa se 
| depe ndent outlet ‘soll that sense, | ain not talkine about a cel 
absolute size. 




































=“ if L)IRKSEN Those hells mean a vote o the foreion-aid i) 


denom ete (| by vested ( pital, people mp! vi Cd 


mit Wwe | be the vardst i kk / 
It ee] { rie that the ereat problem we are deal ne with Is how 
ieasure these things, what kind of ouidelines or vardstick to ust 


Mr. Scuwartz. That is the problem. You brine me back to 


{ in ¢ V al ver 1] the same wW ay, menator. That s. that I have 
( as to the sort of yardstick we would use as prima facie 
@ THIS committee moigeht explore the possibility ot 


L vara [ e | refuse to CO ede that the problem of definition 


perable: not until someone tries it 
si ito? DIRKSEN. I wondered whether the final Hnplication Wis 
( elopment of an economy where you had single-plant operation 
re oO] i and no eXpal s10n beyond that. SO th it size woul 1 he 
v by technological efficiency 
\ SCH rz. We [ am not prepared tO aecept that as the rou 
ist Tor the present We have so much ground to cover befor 
ent elf that LT would not wat 0 adopt that goal 
, { 


@ iivised that we are going to have 5 or 4 votes in successiol 


re | presume that Sel autol Kilgore W 








\\ ive LO to the floor: 1 e have just ibo t time te ret ove 
| ers } 1 rece s Wa taken. ) 
Phe prepared statement submitted by Mr. Schwartz is as follows: 
ANTITRUST AND MoNOPOLY St OMMI i 
COMMITTER ON THE JUDICTARY, 
| NI ps “~ } 
Sun ~ EMENT oF Pror. Lovuts B. SCHWARTZ Ot Hi UNIVERSI ‘ 
PENNSYLVANIA LAW NCILOOI 
rhe rep f the Attorney General’s National Committee To Study the Ant 
La ‘ for Congress and the country a number of specific issues 
onomi al le policy. I have stated my views on many of these issues before 
e Celler tee, and a copy of that statement is attached hereto It indi- 
ites how wice e have departed from the ideal of free Competitive enterprise 
| t 1 f dozen topies worthy of investigation and a dozen legislative 
] | m not so naive as to believe that this or the next Congress wi 
adopt the hole o this program My present purpose is to focus on several 
epres¢ tat e measures that seem to be most urge ntly required In my opinion, 
f e the proposals to: 

Prohibit dominant companies from expanding by merger, without advance 
approval based upon a showing of technological necessity 

P ide a means for breaking up existing superconcentrations, organiza 
tions e General Motors and United States Steel If American Motors is 
large enough to survive, General Motors must be bigger than technological 
necessity require If Bethlehem and Youngstown are big enough, United 
States Steel must be too big. 

Amend the Motor Carrier Act to eliminate control of entry and rates, as 
well as exemptions from the antitrust laws; direct the CAB to establ 
conditions which will make possible new entry into trunkline air trans 
portat 

The central antitrust issue today is the problem of the structure of our 
economy Is it eur national policy to have each basic industry dominated by 
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Ae yr OF [E ANTITRUST LAWS 





D ( This committee study, however, ma lay the basis 
program based on the following principles 
| g fir! hould be subject to a flat prohibition against acquiring 
( ) l ting businesse Thus they would have to 
f es when they ish to expand. This adds to the commu- 
nerger merely rearranges control of existing 


iot be of concern to the Government even if 





g hee! on with each other 
nte ! he permitted to expand by merger subject 
i iate public body. such as the free enterprise 
ed on page 3 of my statement to the Celler committee. The 
lvance approval was endorsed by the Temporary National Eco 
(‘01 ( 1940 and by the committee on carte ind monopoly of the 

CA I ( n 1951 
DEREGULATION 

‘he proposal to open interstate motor transportation to free enterprise is 
ect for emphasis here because Government economic regulation, in areas 
vhere there is no justification for controls of the public utility type, represents 
serious inroad on the competitive system. <A great mass of such regulation 
has grown up, imposing impossible governmental burdens on agencies like the 


Interstate Commerce Commission and high pric es on the users of the service 


(UTLINE SUMMAR ¥F TESTIMONY OF Prop. Louris B. SCHWARTZ OF THE LAW SCHOO! 
OF THE UNIVERSITY OF PENNSYLVANIA TO THE ANTITRUST SUBCOMMITTEE OF THE 
House COMMITTEE ON THE JUDICIARY, MAy 12, 1955 


IN THE REPORT OF THE ATTORNEY GENERAL'S NATIONAL COMMITTEE TO STUDY THI 
ANTITRUST LAWS 

1. General appraisal 
Although it contains a few recommendations favorable to free and fair compe 
n, the overwhelming majority of its proposals in the field of legislation, in- 
terpretation, and administration tend to weaken the antitrust laws. The com- 
mittee failed to carry out its mission to strengthen the antitrust laws primarily 
because it decided to concentrate on legal analysis of existing statutes and 
decisions. Thus it managed to avoid facing major issues of policy such as 
ether a pattern of industry domination by 2 or 3 firms requires fundamental 
hange in the statutory scheme that permits this condition to continue. Some 


vhat inconsistently. the committee did give effect to its notions of policy in 
me nutrie Ae proposals V hose combined effect is to relax existing law and 


pede its enforcement 


B Vaio de CLETLCIES 


\ ng the ijor err and deficiencies of the report are the following: 
1. It makes no effective proposals to prevent further expansion of dominant 
ri ny erger 
¥». It fails to provide for breaking up existing superconcentrations of control 
n fields like steel, aluminum, motorears, 
It disapproves breaking up monopolistic agglomerations, except as a last 


even when they have been convicted of abusing their power. 
1. It approves industry-dominating patent pools if they exercise their control 


It approves price fixing under patents and restrictive licensing without re 
rd to whether the licensor is a dominant firm. 
6. It would exclude compulsory royalty-free licensing as an available form of 
elief in natent-abuse censes 
(. It encourages ex ive dealing by making it necessary to show actual fore- 
l from the market; a rule which, if appropriate in Sherman Act cases, 
certainly it sistent with the Clayton Act purpose to forbid restrictive prac- 


ces that are potentially rather than actually impairing competition. 
IT undermines the Rohinson-Patman Act’s effort to prevent big sellers from 
diseriminatin ably among their customers, and to prevent big buyers 
coercing price concessions not related to the lower cost of doing business’ 
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‘ | ( S v1 of PAT t , 
reble d res and » TCS et the period for hich g 
It f S1 lk iffirmativels th tl é . rs I ad 
. é I I ( Ses i ‘ \ i ‘ 
vd ge ( se consent decrees und ‘ » of the ¢ \ 
ake a prima facie case of violatioz 
+ 3 cept in the one ins ( f fair ti ng 
st s¢ ors of our economy that have been with fre ree t 
eS legislative restriction on ¢ ! Ss il \¢ I 1 
ion ymetimes by express exemption, e. g., for collective ite! ng } 
! irriers und casialty insurers, sometimes by dicial interpretations 
e primary jurisdiction rule. 
ihe |] rt does not reflect any awareness that ntitrust iw has 
ni ‘ ificance in American life Many Arme1 ns believe tl 
er must he kept reasonably dispersed in order to keep busines 
minating Government itself. Others believe that a society of gorous 
endent individuals can exist only where property ownership and entre 
il responsibility are widely distributed 
‘| report contains internal contradictions resulting from different aut 
ous chapters and does not accurately present the variety of opin 
~ e committee Members 
| eport says nothing about adequate appropriations for effective an 
orcement, 
© opportunity presented by the report 
ugh the Attorney General's committee mistired, the very fact that sucl 
! tee was convened and that it failed focuses cn the need for positive 
. this area and gives the legislative branch of Government an oppor 
dernize and strengthen the antitrust laws. 
IT A PROGRAM FOR LEGISLATIVE ACTION 
gation 
F her generalized investigation of antitrust problems would be of d 


eX] l 


More immediately useful would be a well-financed analysis-diges 


ne voluminous information accumulated in all the post-World War II 


A legi 


ation 


ressional hearings. In addition the following specific topics might be fruit 
ored, not necessarily by public hearing. 


Slative committee might conduct pilot studies of a few of the ve 


rest industrial giants with the specific objective of drawing up tentative reor 


plans that would limit these enterprises to reasonably related acti 


na scale justified by technological requirements. On the basis of several 


‘ 


“l on section 11 of the Public Utility Holding Company Act of 193: 


s Congress would be better prepared to enact general legislation, pat 





\ study might be made of the extent of uncompensated injury to competitors 


he public in several of the more important antitrust cases of the recent 


espec] 


Vio 


? 


allv where consent decrees have been entered 


should be a study of the number of cases of price-fixing and other 


tions of the Sherman Act which have been disposed of by FTC cease 


desist order or by consent decree, when criminal prosecution would have been 


under the announced policies of the Department of Justice 





here should be compiled a list of the restraint of trade cases brought against 
firms, to reveal which if any of them are habitu violators 
The actual operation of some leading patent pools might he closely examined. 
on indicated as probably desirable 

il dominant companies from expanding by merg W mt advance 
\ based Upon a sho ne ¢ echnological necessit 

Er de a means for breaking up existing superconcentrations, organiza 
ke General Motors and United States Steel If American Motors is large 
h to survive, General Motors must be bigger than technological necessity 
es If Bethlehem and Youngstown are big enough, United States Steel 
" oO Dig 

E i legislative declaration that competition (f enterprise, untram 
| business choice, ete.) is preferable to private (or public) regulation, except 
{ gress hus clearly directed otherwise, and that agencies administering 
eS W h anthorize dispensation from the rule of competition “in the public 


“to promote the national transportation policy 7 sf i] Sit 
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‘ ble te itive methods of promot ng the alleged 
vn to be |e | ticable It should not be enough to show that a 
ter i the antitrust law is “consistent’ with the publie 
egislative that the restrictive practices specifically named the 
ire l iwl without inquiry as to their competitive effects i 


en engaged in by dominant firms 
ve licensing of patents by dominant patentees and the 
nt companies in patent pools 
the Clayton Act to make it discretionary with the t 
( decree shall be available to help private plaintiffs make out a 
ternat ( prov de a procedure for collpensa Lin ] 
wecesstul conclusion of any Government case 
Mot Carrier Act to eliminate control of entry and rates, as 


1] 1 from the antitrust laws, direct the CAB to establish condi- 


possible new entry into trunkline air transportatiot! 
e Reed-Bu K wuthorization of collective ratemaking by rail- 
Nia ! Act exempting certain insurance operatiol S ifo the 
I Let \ iuthorizi resale price control in . é 
! ne 5 ons of the Sherman Act east 
he | S ‘ recover as party injured by at i 
pe} nent Free Enterprise Commission to take ove1 
netions of ie Federal Trade Commission and to make antitrust 
epol ¢ to the Department of Justice, which would mduet 
ore the ¢ t Among the powers and responsibilities of the lree 
Ol ild be the following 
to define and prohibit anticompetitive ] 
} eg der to prevent integ ion not justified 0 
( Tile nd t requil idvance >] Vial ) 
1M the reor iniZatlion OL eXCcesslvels large enterp es 1nto 
¥ Wit! ‘ andard of paragraph (Bb). 
e exemptions under andards defined by statute 
ear before any Government agency, including ngres 
ees ent timony o17 g el is to the imp r 
! er before ‘ en 
1x ‘ te ree enterprise in tl y 
se leg 1 for the further protection of free enterprise 


tS AUVER (presiding . Our next witness is Dr. NM. \ \de] 


te ] fessor of economics at Massachusetts Institute of 


MEAN. I kK VOU, 


nad any further thoughts you hat e 1} on- 


Ke! ver. We appreciate your coming and giving us the 
( testimom 


atter we are investigating. 


ATEMENT OF M. A. ADELMAN, ASSOCIATE PROFESSOR OF 


ECONOMICS, MASSACHUSETTS INSTITUTE OF TECHNOLOGY 


ink vou, Senator. 


M. A Adeln . associate professor of econon 


i 


etts Institute of Te hnology. I was a member of the At 


(‘ommittee, but my comments are in no way an 
e explanation of the ¢ , 
tself. I can, however, explain my own reasons, which 


eof : \ other member, for some of the 1 nn) 


‘ommittee’s report. That document 


= . ‘ iN e q XN ») 
ot | 0 tres - ] Tec ! 
‘ oOo i\ oO aiuestiol 
{ { I ergvers, as related to o } ( 
the secor price diseriminatiot 
‘ ( ( QO] ) OT ( cobinse Patma \ } 
rt owered To meet tally OW pl | \ 
\ vers and bieness rhe report is ! } 
Bie Business, and urges the utmost ) 
) ) { } Yet | pp oves a extremely i! | 
tt ( laytol Let \ rorbids the acq <1f ot ( ) 
i Cl tt ere evel i] sonable obpa 1 ( 
be adversely atfeeted. The Sherma Let 
( OpPo ( ¢ market control, as many econo { ! 
SS ther lents as well: the ¢ \ { 
‘ i 1 ( 1) i tv OT Ss bstant } ry 
ent to o7 e dives ( ] h t the most KX Tre 
T¢ port re il a or pnreve tive divestit re } 
! { rio S teal ¢ | elley I 
1O> bigness } { practice beconi j ( ieterrs t 
i to rivalry If rare rms must eSitat lo 
s HbeTtore LK oO w\ etviol } VA or p r’é 
or lie processes, that promise to 2 the 
G r the mpetitors, then they will compe 
me bont. we ¢ auup wilt! a live ( i1\ }e r | ( 
( ver ent a } t the contrat of what Ww \ | 
t10 of mereers howevel nvolves no suc Laer so te r 
es are Tree to raise anv tu ds t ey ( i throus ¢ 
QO?) ! ( pita } mKel , ma TO re ci ay } »? \ oO r 
( cd S1T'¢ e] t he to be loct h } o 
ONDpos ng d vestitut ill b to re\ 1S et ppre 
prohibition on mer@ers, as ¢ s the rep ‘ \tton 
I 
committee | ne personnally vo n little 4 hie 
eYN oO? Threat el thre eourt Ol the Federal I) (I (om 
\ onsidering the legality of a merger, other things being eq 
the ce it somewhat tougher, the larger is the acquiring company 
\i f Ol Is simple. I) obtain} ky money for expans Ol. the large 
r} usually finds it easier to obtain a vyiven amount. I th k pub 
1 v should trv to redress the balance. 
| ive been asked to comment on the Federal Trade Commissior1 
rt on mergers during the 1948—54. lhe report has been issuect so 


recently that there has not been time for a careful reading, but it 


clear that the number of mergers is still far below what it was 1 


the 1920's, which was the last merger movement of any sig ificance. 
It is even below the figure for 1944-47, when there was no merger 
movement outside the world of fiction. since the total number of 


business enterprises is substantially larger today, the relative impor 


t e of a oiven number of mergers is much less. Untortunately. 
there 1s almost nothing in the Kr T< report about the assets of the com 


pantie equired, so that we learn almost nothing about any changes 

















ANTITRUST LAWS 


tructure of any industry. Unless we have estimates of the 
r companies, we have no way of know 


icquired iid requirll 


hether these mergers are tending to make any industries more 
concentrated. Nor do we know whether the effects of mergers 


en reinforced, or counteracted, by other developments. ‘This 
uid in eriticism of the authors of the Trade Commission report. 
d the best they could in what time they had, but they had 
uch time I would suggest that the Commission immediately 


zea further study in which the assets involved, and the effects 


centration, be explored. This information is long overdue. 


| de] int from the prepared text of my remarks to ay this does 

e any immediate or direct enforcement significance. So far 

ederal ‘Trade Commission and the Department of Justice are 

das co entious lav enforcement agencies, evel one mervel 

mivil it threatens to have the forbidden etfects. 

Dring hie TO Ii final comment on mergers, The \ttorney 
reneral’s Committee report generally endorses the decision in Pills 


) 


() 


if 


ivy M 


t sufl 


look 
hion 
Ost 
tual « 
Urine 
t t* { 
| hot 


ils, where the Federal Trade Commission stated that no single 
ied to tell when competition Wils diminished: that one needed 
it] relevant market factors. This aspect of the Pillsbury 
has been widely discussed. Curiously enough, there has been 
nothing said about the actual decision in that case—that is, the 
ontroversy which the Commission had to and did settle. The 
eXaminel iad dismissed the complaint on the gvroul d that 


lence of Pill bury's market share before and after the merger 


the best evidence that could be obtained. The Clomnil on 


“i Thlbh) O11 Thee eround that. while the evidence mieht not be 


po ble evidence, it did suffice for the conclusion that, absent 


V rebutting evidence, competition was lessened. I do not wish to 


t further, because it would take us too near the merits of a 


ne cast What important is the Commission’s principle that 


not necessarily need an exhaustive market study in order to 
conclusion. All one needs is enough to say whether there is 


ible probab litv of lessened competition, 


ype that the Y Hsbury precedent will be followed in the putiure. 


forcement agence must chase up hill and down dale ifter 


evidence, they will simply discredit anv oreanized 


ifter market facts, md will invite simple, drastic and utterly 


orkab per se rule Not that there is any excuse for sloppy 

fead dane Ol CCONOTIC analysis 1 the hame of haste. Orennized 

ot the big time consumer, anyway; most in need of a striet 

wr det | the LesStImMony of interested parties supplier . cus 

C1 Onipelllor which exhausts time and patience and which 

produce more heat than lieht. long SESSIONS, and little 

| ne now tothe second topte meeting competition under section 

ol e hot m-Patman Act: This act. as all will agree. is a 

ee | ict But price equality for all customers, when it costs 

re CVE ome customers than others, means that there is more 
| e customers than others. 

1 hie earest [ eXal iple IS of eourse the brokerage clause, Sechpon 

} \ elle » (lisposes of his FOOUS through brokers and also 





hot allowed to recognize any cost Savings on 





s"] IY )} \ Lv - ot) 
chine buy er \ | recep t 
Pry prartse 11s iF rere the direct DUVer tt] 
i put the eXtra money nto his pockets It be 1 ‘ 
iy Cle that tl means a legal diseriminats \ t ( 
vel cluding cooperative buying groups; and a legally pn 
is for brokers. Moreover, an equivalent of the brokerage ’ 


is part of the noton oOus Sucal lnstitute code Whiicl the court 
I 


the mid L950 * another equivatent Is container 


ts between advert ne vce ies nnd publisher is { 
Department of Justice has yust tiled suit 
lows er, at this pont j il Co erhned OHLV \ I ( 
ikes sales to direct buyers much more profitable. Tlence 1 
constant heentive or temptation to bid for tl eXtra ‘ 
! bd ome kind of conce oO or an outrig rebate ¢ 
rice 
few will try to defend section 2 and I will not therefore w 
committee’s time in diseu ne it But what mu be | 
that section 2 (a) providing for “cost justification ” not ver 
lerent from 2 (e). I mentioned earlier that under 2 (e) 1m ( 
ived by deal hg with the direet DuUyel will be recog! ed by the | 
TO" 10 tify” i price different il But. as wd practical mintter, very. fe 
ts saved by dealing with any buyer will ever be recog ed 
owed under the ict, evel inder 2 (an) Phere ire everal reasot 
Phe cost of as embling cost informatio very hea 
c(t ote prohibitive, secondly, there are many cost Ol whi 
rmaation cal ot be ha . pares larly quistl butio Co ~ in itl 
re al O many COMMON and pont elements that allocatro hiust 
de on the basis of judgement Thirdly, the Federal Trade Ce 
yd abn el stundard bape ble to meet. | OuY rrisatt 
e changing In this respect. 
5 most mmportant of all--every sellel { t eve 
thie une boat. ana find at adifheu 1» ite ( 
lowe price LT ce There tle ( \ ( { 
! try to bid way t! O rmareny ul ( by the offer of 
( Lhe elie Or eve \) \ KILO cr 4 Od ( 
pl ely the f there we ’ rr 
Ot LO ¢ | e pl ‘ 
(rive \ these fact tlre ) rie ) ‘ 
\ cit iline \\ t til ‘) ( \ 1} et t ( ‘ 


i] e Wal more of ft Ma I f { hy \ ot wa 
oney trying to justify a lower price; he will imply try 
val or extraleg@al mi to ot kor example ‘ e se ! 
( e that they are better off specia oe sand se ot 
prot Ne Ty] of bu | thiset ise. they « | ft one prices 
ta vil l ‘ la e: | ‘ rea tie if | i tpl { 
ion i tever the rea r 2 eu } Ol Lé 
1O par On thie aVInNG ) f i r cost cu ill cr¢ 
( ron { rie ] | 1) me pe ( del f 
(hd) 1 ( Robi s( r 1 , f il] } ( 
nee they are merely ni thie ¢ infly low pi eopa ( 
[lence tne real hiportance | 10 eee It 





¢ ug ( it] i it (iid { 
eet 1 ompet on of the first ones to otter 
\ ( } ie reel | ! iftel Ost justification 
l ft Dao tle Lidl rit ity 1\ ly ( 
e faced with this choice: Either compel seller 
ore money from some customers that from others, 
1 «ts them to pass on cost SAVINGS to lower 
tie oO opel ite and the co iving’s to by 
| oritv ot e Attorney Gi 
‘ ( the Sup Court lec rs 
“ tinue to be followed thie 
( | Lo >] (ie Te o 1 i \ 
he Robinson-Patn \ | 
| } ( { t t oO me eo 1s) ( 
rpo ad thereto 1 hoy he Cap 
. t be ( the general neiple that 
) nrore ( rLcdiee ( 
( The ¥ ’ 
(rine, | lea ! for oO} 
‘ f+) } \ i () \ 
( ‘ i prol yay ( 
\ oT iil ! I stand 
( ! ) ) One K { of () | 
\I e. ( ( Cul ico, to show anotnel 
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4 der not to lose the busine I 
ers ; ( 1s) Or 7 e COST } ] C not 
( ( ce or to do good, but because con pet 
Simply as a matter of self-defense, Indiana 
er prices, topped charging ome cus 
| { { ustomers them elves performed, ana 
( en etrilers’ conspiracy to keep prices high. 
\ presented i th Miuller « ise, where | 
reve Ty irket share (though quite smal] 1] ah olute 
2); ara t thre price | New Orleans only. Thereby if 
erted some of the largest accounts of its onlv rival in New Orleans. 
! ’ ) Dut the p | Interest in mamtaining competi 
e n equally or more efficient small competitor could 
( me re tive and independei t, even though ie might urvive 
mad earn pre { 
Ofcom forbidding local price discrimination are alway 
’ nay become a sort of loeal tarifl protecting the 
ompetitor fact, every decision 1 th sarea IS pretty much a 
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; Bie ten. 4 ; S19 whiel 
te 1 Sta ()i| nto | fli \ © ( 
‘ 1 { eit hb , } oO thous efors 
\ \DELMAN. | Senato1 f neit | ( 
= Ix bl I 4 Nie } Tre 
( (Ca i re] } { ot ¢ y | rig 
pet Ol ( titio { lent ly bye it oO] ie! 
\l \pELMAN. Pers l | 1 good deal 
( oft that : if epted ( (| Or J 
, ( Patina \ I ner e report t 0} 
we, ite Ky ‘ ‘ rn ¢ ( ° wedge t if ; 
eryv hard to deltine or to del ente 
Vir. ApeLMAN. It probably ld. but it has t n commo! 
Senator Kerauver. Did vou « ent from that part of the Atto 
rene] il ComMmn (tee’s report ¢ : 
Mr. Apenwan. Covering section 2 (b). Senator? 
Senator Kerauver. Y« 
Mr. ApeLMAN. No: I did not 
Senator KEFrAtUver Mr. scl itz. iat youl che r | 
Robinsoi Patmar \ct / 
Mr. Scuwarrz. Well, I recognize. Senator. that there 1 theoret 
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Ou to be Tree to Take any pl ( | { 
pet chietate 
| t isa theoret conflict, because we do net in fact really have 
oOmMpetlil ( onomy. That mea that some sellers have it in then 
er to wre } petit On ut othe levels of the distribution process, 
{ power must be restrained I, therefore, dissented from: the 
dling of the Robinson-Patman Act 
Senator Krrauver. Dr. Kavsen, vou were not member of the 
Mr. KAYsen. 7] oly lf was not. 
_ IK Il | uce it ou are a Strone Mii pet tion man ure 
Mir. Kaysen. As T understand that phrase, Tam. 
Senator Kervauver. What vou opinion about itf Do you 


Mir. ScoHwartz. So am I, Senator. 
Senator Krerauver. Yes: 1 know you are. I read your dissents. 
Mr. Scuwarrz. But some people think the Robinson-Patman <Act 


ott competitior lama strong competition man and beheve In 
» SsHnermal Let and in the Robinson Patman Act until the 

‘. rman Act becom fully effective. 
Mr. KAYSEN [ t k the Robimson-Patman Act has some pract cal 


theoretien| nticompetitive effects. 
Senator Kerauver. You had better talk a little louder and plainer. 
Mir. Kaysen. Excuse me. I said I think that the Robinson-Patman 
ome practical as well as theoretical anticompetitive effects. 
|! would not be for a bill to try to enact the Standard Oil of Indiana 
( nto law. Tshare Mr. Adeiman’s skepticism about the ability 
to do that kind of thing ina bill. 
| may say that in a seminar at the Harvard Law School, where a 


oup including a couple of law protessol . Some law students and 


ie orad iate students in economics spent a period of 6 months cry Ing 
fuss with the language of the Robinson-Patman Act, we decided it 


extremely difficult, but did come up with some notions about the 


rection in which a price discrimination statute might move. I 
lon’t know whether you want me to say anything more about that. 
he major point, it seems to me, is that price discrimination, which 


udic, Which goes on for a short period of time, which follows 

ne price cut with another price cut, which tends to spread through 

ket, is procompetitive in its effect. I think the Robinson 

Prat , \ct does now operate to restrict that kind of price competi- 
tion 1 ome situation 

Senator Kerauver. You mean in a situation like you had where the 
\. & P. followed certain practices back a few years ago? 

Mir. Kaysen. Lam not sure what practices you are referring to, sir. 

Senator Kerauver. Well, such as the practice of lowering prices 
for a time adverse to a competitor and then raising prices. 

Mr. Kaysen. No; I don’t think that is the kind of situation T had 
in mind at all. Lam thinking of the situation like the Standard Oil 
situation in which one seller cuts the price, another seller finds that 
in order to keep his business, he has got to cut the price. Perhaps the 
price cuts start with big customers, but they finally spread to the 
whole market. 
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UpY ¢ ANTITRUS LAW Ze 
ee kK The two eV\ Is that the Robinson Pati ul \ { should 
rhysuy ome better legislation, better ch ifted leg iwion m 
re th. re, one, price diserimipation wh ech is pel fent. Vv } ror 
for a lo ow time Vir. Adelman’s statement cited the M el ‘ 
li we et L inan cutting his prices, selling at a lower price in on 
regi than i another rewion, and this price differential was voing 
on fon vear, 16 months, 2 vears, then T think i pretty clea 
question of price cut spreading through the market it \ 
( ( ( of 1 ddIscrinill tory }! ce ditlerent il wh probably | i 


One Po ble line tlong which the statut might be revised 
Ou) e the ditference betwee pel istent discrimination and 
i i rir auto 
“i or Kreraucver. I] ot the Federal Trade ¢ on prett 
' wie out dome that the General Food \ ¢ . 
\I IK AYSI Ruled out doine that 7 
vt ( Kervauver. That is, the Federal Trade Con on. where 


ere cut nan area, apparently for some reason o1 mother, but 


ect of the country, gives its approval to that kind of 
re: aid thr not 7 ; 
\i IN AYSEN In the General Foods ea e, they eemed to. from 
ve of the facet the Greneral Foods case. lam not n 
th tl | ‘ 
~ or Kervacver. Are you in sympathy with it, Dr. Adelman ? 
\| \peL MAN. No: | think it involves a m nterpretation of the 
t ra) 
Senator Kerauver. So vou think it was a bad decision ? 
Nha \oeLMAN. | think toward the situation it wa ipplied to. it 
deeision As T said here, | don't think 
si ror Kerauver. As | got the general tenor of this report. 
pproved of the General Foods case: did it not / 
Mir. ApenmMan. Tt did, on the point that a difference in price do 


f itse lf. without more, amount to competit \"( } Wy 
Senator NKeracver. Did you dissent to that ? 
Mir. Apen MAN. No; not for the purposes of that 
Senator Kervuver. Did you dissent in any of this. Dr. Adelmag 
Mr. Apenman. Not by name. 
Senator Kervauver. Did vou dissent from this General Foods de: 
Mir. Schwartz? ; 


\ir. Sctrwartz. I did not take pecitic issue with th it. My venel | 


it, Senator, was a dissent from the whole point of view of the 
commuttee supported by enough illustrations of the anticompetitive 
ations of the major ty, a I saw it, to make my pont. lL did not 
dertake to make a sepa ite dissent on every item that | might have 
dis ented On. | just sara the committee as a whole took an “ant 
competitive position 
Senator Kilgore, the chairman, now presiding.) 
senator Ker AU VER. Mr. ( hairmat » We had grone on WwW ith Ir Adel 
! N's tatement. 
| 1e CHAIRM AN, | want to thank vou for (ome ahead, hee ise | 
wis tied up on appropriations. , 
Senator Kerauver. T was just asking some questions on general] 


itements, We tarted off with a diseussion of the Robi =.) Patmat 








. ( ANTITI LAW 
| (HAIRM * oO ahead 
> ttor NEFA I Professor Adelman. [ don't exactly unde) ind 
{ Pillsbury case You seem to ipprove oF the 
ie Com on the evidence it had before it, 
if (1e% Mm. OF PViMA Tee violation in the Pillsbury case. 
rect ¢ pits t that you thought that was a good precedelt ind 


Vou seem to be agwalhist the rea that vou had 


evidence and chase up the hill and down the 


Or evict order to decide a Cause ¢ that 
O} 0 e Tact that tl cit lon the Pillsb \ 
utory decision inviting the presentation of iI 
\ \ LM | the respondent had the rmeht to put im ich 
\ ( eT { l. I think, too, that the hear he eXam 
tie from the Commission not to let m any 
is rele mnt, and a sort of veneral reminder on how 
d not need to know all the facts in order ade 
~ Ik | {hey ive been putting t ‘ 
Ve no Gecisiol 
\ \pDELM re e not tried to follow the ease, Senator. 
Ix other words, vou think that section 7 1 
datol tute which. when ‘direct evidence shows that it 
1 oo iuld not have to get ! all of the last little 
( 1 cle s10n / 
\I \DELM at correct, SIP. 
[ KEFAUVEI You would apply a limited rule of reason the 
\I \ ‘ \ | nk the ¢ ivton Act, in general, a 
litferent kind of a rule of reason, ditterent 
it of t Sherman Act. It narrower, 
itor Ix R \ in atter of Pact. you would agree with To 
ey | 1] I ] ( ent that it Was not up to the ¢ ourt 
onopoly vood and this one is bad: if it is a monop 
bhit tf to outlaw t. and t ought to be outlawed. 
win. Well, to those implications in the old Standard Oil 
t wood 1 were To be illowed al (| bad ones not, | cel 
OTe th the late Mr. Justice Hlarlan. I euess we 
{ FU] lie between the late Mr. Justice Harlan and 
Mir. Justi Hlarlan. I would not agree if what he meant 
{ eadid not need son kind of organized procedure for find he 
( rust « { 
~~ itor Kk UVER. We ll. of course you have to have evidence. 
Mr. ApELMAN. Yes, sir. . 
Senator Krrauver. But you would agree that it is not up to the 


( to say “We think this is probably not a good one and this one 
i bad one.” If they meet the lewal classification for being a trust 
po lV. iether they lit vated t or did not litigate it. it was a 
iti Oot the law. 
Mir. ApenMAN. Yes, sir. 
Senator Kreravver. That is not the way the Federal Trade Commis- 
on is going now, though, is it? , 





Nii 


i \ ! t 
( ( | et 
IN VER. ) ae Ss \ 
SO] ' \« ( ‘ \ ~ 
Cll ( NK 
INI 1) ear M I] 
ite © 
SCHIW ( ere vester 
( KM | { OUT I ( C \ 
SCLIN la ( ul ‘ ec Vir. ( 
<u iM I k I aize t ‘ 
0 ‘ ( ‘ 
el I> { ( ) ) } 
ft 
SCHWART | ‘ { 
e Cn MAN. M | Senator Kef ( | 
Mir. SN ould before 1 oel 
t we were ni eto. Th 
Ove che rte the tere Oo 
vou t cle { d tha Senator 
or Kei ER. We lersta We k 
SCHW AI We all ve cle} oO} i} 
LEO] IX el LLU VEI rg were oe or te e] \ tT we 
e sectio 
CHW ARTI Well, IT ar not ent ti oO e 
( ( | fe i exnl ition of the at 
ti for the merger, when vou ones 
‘ renty ot a 4 perce position in t rt \ 

e there |e operat oT section 4 { \ 
licate previ testimony, don t comp 
ro CO Ol by the merger proce lt t Ont it 
nt that my fmend, Professor Adelman, t Ks that 
ect hn respect to the Rol on-Patmia \ct, 

ked out adi rativel Pha yy nd, sug 
| 5 ca he ¢ 1] a ntne adirectio { t lhe rive 
{ That L very serious Gangel wid Ia 
0 mswer Voul qui O} about the wo! of the C-« 
ole, Senator Kefauver, I an quite Tear il that mat 
ive been estal shed before Lie ! proce oft be ne aise 
hh adm trative reinterpretiat ()ne illustratio 
ods ce on that vot re reterrine to Wi re told 
of proof of injury to compet tion is not established su 
OW1LNG that peopl ! L COMMMON WMAVrKe ire getting 
| Cannot beheve that that ~ what \\ T¢ ded 
Paty in \ct Wils passed. 
had earher decisions by the re pected SeCOTIGL CLECUIE T it 
way, and [ am disturbed when such decisions are 
tral e and almost 


iwtlor Kerauver. Do 


mpere eptible pressure. 


all of vou ve 


the KFedera 
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Yr 
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tlemen agree tha 
Trade Commiss 








»*>{ 


bstantinall following Sherman Act test und standard ‘ 
more mandatory procedure’ | took it vou agreed that 
Mr. SCHWAI unafraid that is what is happening 
si tor Keravver. Do you think that is what is happening, Mr. 
I iG 


Mir. Kaysen. Let me be sure, sir, that [T understand your question: 


\\ ‘ the Cor on now following Sherman Act standards 
( tha Lnnurrowel! tal dard In the enforcement of section (239 
il t ” 


Senator Keracver. That is right. 


\] KAYSEN. My first response to that is: The Commission has 


it so few procedures under this act that it would be a little hard 
what standards they are following. 
| Ol ome of the views of Mr. Schwartz in this respect, and | 


fhe prime question to be established in any merger case is Is 


e coiling to be the creation of market power; Is there going to be an 
ise in the market power of the merging firm? If the answer to 

t question “Yes.” T would \\ I don’t see that the justification of 
ec ty. busine hich is dominant and so on, comes into 


Phe (Hamman. Senator Kefauver. could I interject au question at 


nomt? Tere ompany, for instance, that has sn predomi vit 
Ositiol rcertain field, in the production of, shall we say, the raw 
emifinished material and it has a definite policy announced where 
though they may be in the fabricating business, they will furnish all 
people in that business who have been customers of theirs with a fair 


int of raw material to - with. 
Would you think that had monopolistic situation 4 
Mr. KaysEn, Sir, I tl k thi it ina situation in which a supplier has 
innounce to customers that he is 
The CrrarMan. In aie words, may I say this? 
Mr. Kaysen. Iixcuse me, sir. 
Phe Cmamman. The raw material they furnish requires a tremen 
capital investment, and only 2 or 3 companies can get it. But 
mpany has an nen policy they will take care of all the 


cators that they have been dealing with, with a sufficient amount 
raw material, 


Mr. Kaysen. My answer to you, sir, would be: Yes, that is a 
onopoly. It may be a good monopoly, but the very fact a firm is 
ving to its customers, “We are willing to supply you to meet your 
eeds,” indicates that it is a firm with considerable power in the mar 
f If the market were more competitive, customers would not need 
ese assuranees and in general they would be able to buy at some 

song price. 
Phe Crarmman. The case IT am talking about, [ happen to know 
about. There are three furnishers of raw material that require capi- 
tal investment. Two of those have announced they will furnish the 
fabricator all the material they can produce as long as they can 
produce it. ‘The other firm is doing its own fabricating. Of course, 
it is a vertical monopoly. Now, what I am wondering is, does that 
come under the gwood-faith feature ? 


Mr. Kaysren. To me, as you describe that situation, it presents a 


Sherman Act problem. Here are 3 firms that dominate a market, they 





ill thre pply, so that purchase n tl market are « 
uly dependent, as you put i, on the good will of 2 of these 
consider this to be a section 2, Sherman Act probe ! mid | 
jue tio Is there mV rood renuson Ww Liens Hho (tL be ¢ 
ree firms ¢ 
Phe CoairmMan. Apparently, the only reasor t hist body ¢ 
tered the field, becnuse of the tremendous capital tmvestment 
produ ine the material 
\I IK AYSEN 1} { | oO there might be. re aque ( 
| Phere i! cy re to ( k ol \ rit 
( ent / 
Phe CHAIRMAN Maus I vet down to peciite terns. It | Lp>ypo 
tt PEUidyad ead cl trv. Certificates of nece tv had bee wed 
ther firm Phere are only three firms in the field nov wo 
who have been riven a certilieate of neces IL) have failed 
id and develop. llowever, two of the e compante in the field 
‘ openly mnnounced that they are gomg to tuke care of all the 
iol rt vardl | lo not know how we could ret another 
univ in that field of production because that largely dep ndent 


power and the basic raw material, 
| ! isk ne for mtormation because Loam rather worried about 
ition myself, 
\I iN YSEN Wi ll, One opportu wy to vet mnother COMpany, O 
OmMpantles, the field Wil par eq ip when the district court ! 
thern district of New York decided that the Government had 
dea case for divesting the aluminum COMPA of some of 
ts. of splitting is up that way. 
Phe Criamman. In fact, lL recently heard the president of one com 
V urging people to go into fabrication. Tle said, “We would much 


Lthel bay oul of it and let you folks do the fabrication. Let us do 
‘duction and the not production.” l am wo dering whet lier, 
rie ould be helped tlong noth process, We would © contributing 
lO a monopoly. 
Mier. IKaysen. If vou are startine with a situation in which the 
( poly | wel tlready eXIStTS, Vou Mila come to the COM lu On that 
ere nothing feasible 
Phe CHamman. No, that is oligopoly, taking your own definition: 


ere are three compatie 

Mr. Kaysen. Yes, sir: that is right, but you may come to the cor 
on it is not feasible to do anything about it. Phen, as you conn 

that conclusion, I think the Government or some organ of the Gov 

mnent has to be concerned with the fair use of this power. But the 

ceneral aim of the procompel itive policy is not to have the power. 

Phe Coamman. Allright. Now you begin to understand the prob 
em that this subeommittee faces: do you not 4 Isn't that right ¢ 

Mr. Kaysen. I think you come back here to ome of the uyvestiol 
that Mr. Schwartz made. 

The Cuarrman. Isn't that right, Senator Kefauver ? Isn't that 

e problem this subcommittee faces 4 

Senator Kerauver. That is the big problem. 

Phe CHarrman. As to what would be proper legislation; that why 
we are asking people like you to come in here to give us your view 
nad your best advice and studies for the veneral betterment of the 
United States of America. 








\] \ 1 | e. Senator. 1f [on iV, one SLMple mad prac i 


to reduce or remove the tariftl ohn wmported 


wediately give us anothe seller in the 


| ( MA? \ rig t: but vou must realize that we built that 
Crovernment expense In competition with our ow) 
lon | he about Ships iw, because I had very inti 
| if whole prog um myself, 
~ Ix Phere o aluminum imported except fro 
| { HAIRM | il Sh) pshaw and eidentally, lt 1s being 
mast v by the canalization of the St. Lawrence seaway 
thie ormous power dams built up there at the expense 
i fed SSta (rovernment, 
Y ike ‘ iu@ht on the horns of our own dilemma. 
Senator Kei I did not understand that Mr. Schwartz’ state 
en dinde a part of the record. He did not read it. 
Mir. Bu Mi f if 
| ec HW RM ; 1 you obyect 1 we put it in the recora ¢ 
\I SCLIN I | Ou «| ope that vou would, Mr. Chairma 
Phe CHa All right . 
“i itor Ix 1 owe (I i\ that all these statements are 
y and inter o I think Mr. Schwartz has set forth some 
pertinent me f dehierenc vin the Attor e\ (reneral’s Commit 
report. 2 t of lh IT agree with fully. T think his sug@vested 
tO ( I ( tio} : well tl ought out. It has mat y ex 
ent pom lau ery much interested in the proposed section as 
eof thie corporations, that there should be some consideratior 
to how 1 bare voing to get them to reduce in size, 
| ( «I eT ! { ever can he ra ne, whether it IS pract a] 
i tf you! ~rrestlo here are worthy of creat thought (I 
\] ‘ iil i hes t of Vive. Ban es’ test WIOnY when he test 
! C] [ n | is over in the Tlouse committee when 
ed I ! i Tt vet to hea your statement before the House 
i ( ‘ = aay Avo, I sent over and vot Aa tral 
! Ol | e read it, and I have been amazed by the trong 
vere omitted in the Attorney Gen 
{ hiaitt eC} ~and I do not think that your dissent was 
e Atton General’s Committee’s report. 
fore the El e ! littee, vou bracketed the items that were in 
! Thou 1 report, not mm any one place, but which were 
ier one form or anothe r. al (| the unbracketed eriticisms ot 
‘ re quite portant, don’t you think ? 
\I . SCHW ARTI erty ly do. It was over my protest that Why dis- | 
L1'e ¢ { is mas 
_ itor Keravuver. So IT think that the report has been ereatly 
tkened | ‘refusal of the eocha rman to include some very strong 


| ()] til ©, Vou iia here On page 7 of the report, in your dissent: 


Antitrust mie ‘ ( ermined and rendered almost absurd so long as a 


er Of colossal enterprises remain apparently immune from the law, ever 


gh they are f grenate size than their combining competitors 
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. IWART \\ ( 
rongly th | ve put it, Senat 
KeFauver. [ don't ’ ow it cou 
\ il put [ hers 
) ; 
SCH RTZ I } ot. But what I a 
I 
} | | ] 
Cpu tion the wood faith of my coll THE 
they ere itished with the way t he 
part and saw only a few complaints about 
1} ] i. | | , 
on had been doing to them. Much stronger 
c} 


(Committee was not prepared to co 
(AIRMAN. Do vou feel the Attorney ¢ 
nally ¢ . lvsis of existing ] 

; . : 


Heonl ol 
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nk if 

pie of the United State 

vrMAN. As a whole / 

iwarrz. As a whole 

wRMAN. Do you think it is u ie best 
e | ted State taking into ce dey 
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trie \ ndustries that are so mmensely valuable 
\I SCHWART [ have a similar answer to that. Mr. (¢ hairman. 
I t { l { wood for the United States 1 ood for industry 
Phe Coamman. I think that is very well put. I think it is the 
best cle ption I have ever heard. 


Senator Krrauver. Well, vou think it is technieally competent, 


ering the Tact that of the 46 practicing lawye! . who participated 


tof them. as of the time they were participating, were detenad uy 
brought either the Department of Justice or by the Federal 
Prade Commission: that is true. is it not? 
Mii Scuwarrz. I have seen the Patman list. Senator Ketauvet 
Ll have no independent know ledve of those facts. but LT have no doubt 
thi e peopl new what thev wer talking about from expel 
Senator Kerauver. Mr. Barnes agreed here that 22 were defend 
ey cases In the courts against the Department of Justice, and then it 
evelops that two were defending cases brought by the Federal Trade 
{( ommission, so th eave them 2» wonderful Opportunity to write a 
ef the name of the Government, a brief for the defense of anti 
trust ises, the name of the Attorney General's committee, did it 


Mr. Secu It gave them an opportunity to, Senator Kefauves 


But I repeat that [ do not question the good faith of my colleague 


on the committer I j nk rather that their experience operated 
Vi \ If \¢ { e men who have heen defending large COrpora 
| , ( These people had. and vou ask them, “What “ 
Wil the titrust laws, from youl experience 2” hbecsuse ‘ ere 
not condueti yr any ndependent i vestigation such as COngrvessiona 
aAmmittes do of the f t< rust sav. “In vour experience, il 
ron: intitrust laws?” well. their experience Is t! 
re pushed aro lin court or that thev lost this ense or that in the 
(omni lon, ¢ C ey were required to produce that evider 
response to a grand jury subpena. So their complaints tend to take 
iracter. e that what the r experience constituted, 
~ itor Keravuver. | did not mean to pute a lack of hntlegrity 
to any of these disting) ed gentlemen, but just that their experience 
been agamst antitrust laws. 
\Ir. Scuwarrz. Pinching them. 
“ tor Keracver. Pinching them, and they want to get unpinched. 
| ( HAIRMAN | other words, they had alwavs been on the side 
{ left nt ? 
Mr. Serpwarrz. No: I cannot say always, Mr. Chairman 
Phe ( RMAN. | in the group that Senator Kefauvet talking 
\l = VAR | 1 sure some of those men had been in the Anti 
[>in n before they were in private practice, at this time. 
Senator Kei Phere is a little group around here that is 
alwa trvine te enke) ntitrust laws whenever they have the | 
nportunit | yd Frere i testiiv on a bill on the Hill. You 


me group, and that whole group 1< rial t here 
: ‘ ils Committee. You know that is the trut!] 








































Vir. ScHwartrz. | accept your word foi 


ittended many hearing If vou tell me t il ue ore 
et testifying, lam sure t would be correct 


The CHamman. Youare nota habitue of Wa neton / 
Mr. Scuwartrz. No, Mr. Chairman, I come down very occas 


Senator Kerauver. Here on page 14 of your minority report 





rhe hapter of the majority report dealing witl idiministrat n and ent 

ent offs a clear demonstration 

(), | ha ( already read that Llere ] another one ove} ere. 
WI) } bie rs he iry subper We ‘ ld 

i¢ ‘ ‘ Vv turring 1 pectable e1tizens t e } } if « ' 

tl} deeds involve no criminality 

| 

hisat aauotation from the report 

d crimit procedure should not be invoked where the Department of 
has not initially contemplated indictment. This view entirely misapprehet 


nature of Sherman Act violatior 


ind so forth. 
hey did not include that in this report ¢ 
Mir. Scuwartrz. No, and Assistant Attorney General Bari CX 
esseqi regret over that one before the Celler comm ttee, 1 bi heve 
Senator Kerauver. Then you come down here and you dissect 


fine way this recommendation on damages on page 20: 
he majority makes a direct attack on damage suits proposin that tl 
ng of damages be made discretionary rather than mandatory It is diffi 
ee iat publie exigencies led to this proposal Certainly the Committee mace 
findi of any adverse effect of the mandatory treble-damage provision 
e pub interest 


You vo on to point out that ha been the law for 65 years, a l 


They did not print that part of your minority report in the At 
's report, did they # 
Mir. Scuwarrz. I believe that was omitted. 


Senator Kerauver. Then vou dissented from this undereutt 


torney General's Committee 


gy on page 23, this beat he competition and undercutt he ( 
the Robinson-Patman Act 
I dissent from the majority’s proposal of the proposition of charging differe 
ces to purchasers for the ame product who compete in its resale 
es not establish a prima facie violation of the Robinson-Patma \ 
dso forth. 
That was not included: was it ? 
Vivw Scriwartrz. | have no recollection of that. 
—~ ile IK FAUVEI It Oy 1} here 
Nhh SCREW R'] { { i ited hn the re Ort ve ive 
Senator Koei AUVE!I Rin \ ere me thir { ( 
(| t really \t 1 we Y“) vou s l 
} s worth noti VN i! nee ! hie ( 
( t ‘ } ( eX ! st LK‘ 
So, actually, there are two recommendations to chang 
n both eases, rather than strenoethen the law, they would 
the law. (nd vou made the statement that they would no 


repol 
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(j | ot | | ! ’ hye) the yO! 
Phe | { vic ( | ic] i lifters t 

pre ore that on 7 I read it the oth: day 

position 1s or page 31 of tl cl =sent \re 


speaking of the report. 


*t do 


ssent 4 


+] , 
the d} 


n the chapter on exemptions I 
1 . ] 

ow whether vour position iIsSmahet or 

committee agreed to somethine, it should 

It certainly ill be 


it Was acreed upon. 
n try to get the members to char ve their 


ange reason, 


) pare Y%69. Senator Kefauy er, 











‘ course, every ( move made Wit tI 
it it affects competition. 
Senator Kerauver. Well, the important factor is, Mr. 


the om lmittee by i vote voted to accept voul pos tio 
ill « mrers, whether 1 . riatt or wrong. There Vil 


tition that they be removed from the jul diction of the I 


ot included in the re port, was it 


Mr. Scuwartz. The report does not reflect the vote that 
ter) endorsing a reversal of the trend toward 
latr l place of con petitiol 

\l ul | ive to a k VO | threat iS not su { I 


rig? 
Mi \DELMAN I t kK It W the sense of the e rite 
Lely | tuted here, t] it « the whole we looked 
trend to increasing regulation and to bstitute thr 
for the competitive principle. I think I had better not 
tf part eulay vote 1 > taken on wy particular tel 


1 
Senator Kerauver. That is all, Mr. Chairmat 
Phe CHairman. May I say it has been a pl e to 
| men here. | Wiaiht to thank vou, all of you, Tor cor 


Ol hope that 











Jat i AN s LAW 
( er I rri¢ ! PW Se e! It is oe ‘ il ho gh 
t f I é hol feneous Commodity 
‘ i he others »PanY move iliecting price 
i 0 I I her t hom 0 intitrus 
I refe) ‘ 4 fewnes ul 
‘ ( 
) erently incompatible with a ve compe 
( ( herently 1p | Die l ve co 
( t } t nnpet ‘> 
tuy market means enough individual rivalry to g 
1 pre re on the price of, and the profit derived 
ro t or service It therefore serves as an incentive to 
re ethor or processes which have not been subjected to this 
‘ l s sometimes used in the foregoing broad sense, 
ti ent ‘ petition to satisfy some legal or publie poli 
I I 


Ihe neo mn r ePCT1LVe competition” was used by Judge Knox in the 








\ L det n (91 F. Supp S. D. N. Y. 1950)), as indicating the 
pose of the Sherman Act 
() ( I) ou advocate the adoption of the concept of effective or work 
: I 
I h concey s workable or effective competition is 
( i ntitrust enforcemen 
Question. Market Inarket place 
\nswe The te arket’’ is a summary expression for all of the forces of 
il letermine the price and production of some product 
f lifferently, it comprises all buyers and sellers whose demand and supply, 
llv or together, have any effect on price 
Question. Economi nceentration as related to competition and markets 
\nswer. Economic concentration may refer to the percent of ownership of 
t f sone section of the economy, or of employees, etc., by the largest 
! Mhe section may be as broad as all gainfully employed persons, 
ow 3 single irket, depending on the purpose of the inquiry. If 
centratior measure n a single market, it is a measure of fewness, or 
() tio! B ISLneS 
we Big busine I y refer to absolute size, e. ¢., total assets, number 
plovees led-added, or (generally the poorest measure) sales. Or it 
eTer to concent! ition, already discussed, 
Que on. Is gy business the same as monopoly? 
’ B ness i ot the same as monopoly Absolute size is irrele 
irket control or market power. Relative size, i. e., concentration 
vitl i market, may have a good deal to do with monopoly, but there is no 
mple ¢ general e for it 


Question. Integ on ertical, horizontal, conglomerate 


Vertical integration refers to the combination, under cominon own 

re e stages in the productive process Horizontal integration 

f he eombit on of related, i. e., part or fully competing products 
Cong ite integration refers to the combination of unrelated products 


Horizontal integratior uy confer monopoly power; it is a matter of degree, 
f arket Vertical integration has no significance in itself, but 
pread control existing at one st: 





re to another stage. Conglom 


ies 
‘ } 


y significance for the degree of competition or 


| 
| 
Chu I) ig that American industry is unduly concentrated? 

he q t resent form is not meaningful to me. In many 

t is greater than it need be to permit economies of scale 

Ques Mm der the present degree of concentration as a possible 

nger to e freedom and, as propounded by some schools of thought, the 

free f country * 

\ 1D rit s competition to some people, and to others 

m f he pressures and penalties of competition. In some 

ndustri¢ concent I v be so great as, in combination with other cir- 


te educe compet on. In others, economies of scale 
















rect ontrol the s ipply and price of the 


















they « no long 
nsidered as col petitive n fact, they are the most effectively mone 1M lized 
4 St Considering the definition which vou have alread given fo o 
siness, do you believe that big business is compatible with a competit 
! 
Wwe L be eve it Dig DuSsTnNess SS ¢ mitible witl pet we ste 
t th any attempt to get rid of big business would mean not ore 1 
siderably less competitior 
(ye n. From an economic point of view s and degrees of 
! re contemplated by the antitrust laws 
(nswe Answered with question 9 
\) Stilo! AS an economist, Oo Ou See ! en i i I { D 
ntemy ed by different laws—as for example, unce he S ind ¢ 
A ind the Robinson-P in Act 
\ er. Questions 8 and 9 answered here. The trust law ppear 
ntel ite 1 conditiol ot errect pu Ve ripe t I ) espondl 
- \ Te Wo ka rié I effex ive competi li i ‘ 
re¢ f competition varies considerably from me ) 
st _ e parts of he intitrust uws are ¢ he! I 
possible) to reconcile with this obje« e—the R rie 
var ire mpletely antagonistic I laws legitimi f 
Question, As an economist, would you say that dissolution, divestiture, 
orcement is the only effective remedy for oligopolistic industries? If not 
t ild you suggest 
Answer. Where an oligopoly industry is not workably competitive, the ret 
in usually be found in striking down some particular trade practices whicl 
vere the vehicle for the understanding or agreement m production and pl es 
The She in Act, section 1, reaches them all: the ¢ m Act re hes o1 
nie put nucl ( ped TLOUSLY There remnain as ! ber of nstance 
re nothing short of divestiture will d 
Onestic Do von believe that section 7 of the Clavton Act. as mende 
late stel neipient monopoly and the substantial lessening of competit 
I shout the economy ? 
Answer. I believe that section 7, properly enforced, is sufficient t revel 
I t he degree of onopoly through erzge | hoe not I 
of lessening etition 
1. Would a mo I o is enforcer! nt policy ines : 
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( 
VW 
\ 
() 
( 
\ 
() 





} 
sé ‘ es ‘ 
‘ ( ‘ 
‘ 
ve Wwe 
\\ } 
‘ } 
\\ 
y 
é 
( 
I \\ rie 
om 
( 
1) 
i 
( f | 
\ 
‘ \ 
| ) ‘ 








I ANTITRUS LAW => 
e ¢ rred nee then | e lessened compet on 
re } d therefore not h ‘ ee nermitte l 
cement agencie have key hese es sufliciently 
er actin and its il rv-by-industry impact 
} ‘ ‘ powe to d The blame 
fe divided between them and the Congress 
{ Has Passed uws ¢ the 7 } <e of p fing 
ye mergers have continue ay 1 
‘ T rope \ t I el 
| ul l 
\ 
( 4) te lie pre l is quest 
rene ed pe Y proble ~ 4 ( 
‘ ‘ t hile vt} } Were ‘ hey 1 
i } fol i {1 ‘ ‘ 
! er Oo} ‘ But the ecessarv re ! 
oO} on. provided today Partl ei) 
fact the econon staff work of the ent 
cv G WoOUL Ve cons cle l e 
nal antitrust policy 
‘ “ene Col MT Lon 
or situations, do you tl Li ( ( I 
her a proposed merger would be harmf hie 
ns t} tion bhriefi\ ak ‘ 
Wwe his questio mriefly ‘ DS { = Pp 1M 
el Business Studies No. v1 <sued in Des ‘ 
s \i sorv Professions 
1} ie three factors which the | ~ “ 
( el 
u ng and acquired compa ri ¢ rit 
I ite ed 
iequiring company and e adjust! 
} 
broa to be operationa Presumab ‘ 
! ‘ Liiill rv statements fe t ore pre t 
( empl s should be given Ihe ( 
rie oned appear to include ] bole ‘ 
‘ dei oft £¢ com] ‘ iking ove 
( ‘ ( l hies Kink’ « t ~ ( the ~ ‘ 
] sed of the existence f thi t¢ ate nad t 
' ndusti 
ai (| 
( ol ertlci nteg! ion. AS «€ » adit on 
he price of new entry into the fie sat p 
reqduilredne t here see j The ‘ ~ 
( these two industries \iv impress 
l the automobile Hdaustrs he neer i 
~ v indirectly i a § tel ( 
yr em of few distribu < thei - ( ( 
TT ‘ ~t ot enrry to il «| a? 
\ 
vr difficulty of entry is one of tl fundininue i ' 
! arket, and is, therefo ihiding rbile 
(| uld vou have to reduc ~* th Mirri 
‘ £ nce to emove any irriers impose lb 
enth ouch to be give the possibi v of 
e accessible to small and new business ce 
¢ rates of corporate and individual income taxat 
y entry and growth, and encouraging a we 
( rate of reinvestment by existing Concerns 




















{ STUDY OF THE ANTITRUST LAWS 


FRIDAY, JUNE 3, 1955 


Unirep STaTes SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY 
OF THE COMMITTEE ON THE «JUDICIARY. 
Washington, 1). ¢ 


Phe subcommittee met, pursuant to adjournment, at 10: 10a 


i - I 


OO 424, senate ¢ fice Building, senator Harley M. Kilgore ( 


an) presiding. 
Present: Senators Kilgore, Kefauver, Wiley. and Dirkse 
\lso present ; Joseph W. Burns, ch ef counsel, and Joseph A. Seeley, 
istant counsel. 

The CHAIRMAN, The subcommittee will come to order. 

The first witness today will be Prof. Donald F. Turner, of Hat 
Law School. 


I 


STATEMENT OF DONALD F. TURNER, ASSISTANT PROFESSOR OF 
LAW, HARVARD LAW SCHOOL 


Mr. Turner. Mr. Chairman, I will read my prepared statement 
would like to interpolate 2 or 3 things that I think were raised | 
>» GISCUSSIONS vesterday. 

The CHairnmMan. Go right ahead. 

Mr. Turner. My name is Donald F. Turner, assistant professor of 
iw at Harvard Law School. I would like to discuss further some « 
the issues raised yesterday by Professors Adelman and Kays 
Schwartz, with particular emphasis on the problems of administ 

on, enforcement, and comphan e. 

\ principal feature ot the Attorney (el eral’s committee report 

: emphasis on the lmportan e of thal ket analysis toa sound judeme) [ 

antitrust cases. Few will disagree with this as a general propos 
ion, and I most cert unly do not. But there are obvious potentia 
lifficulties with this approach that ought to be minimized wherever 
possible. Case-by case market analysis imposes il heavy burde 

¢] forcement agencies, defendants, and the courts. Moreove r. ube 

there is substantial agreement and understanding on the tech Ly ue 
ind standards of analysis, the law becomes vague and -business 

have difficulty determining whether or not they are complying with it. 

The wider the room for dispute, the less likely it is that there will b 
serious efforts to comply. 

‘J he considerable virtue of per se rules of illegality, on the othe: 


] 
i 


hand, is that they can be readily enforced and readily understood 
ind complied with by those who care to do so. The potential weak 


243 











re it thev may rest o Dad Vel 1 
! ition and t - itch the wood wit! thie vid 
( I i ot be We TE | ic » Thin ( t 
r bad results are allowed to slip by 
tnalysis and per se rules are not necessarily 
( eA the Economie analvsis mav convincingly 
\ tn Kinds of practices or duet are almost 
( nature o1 effect: o1 that thev are us relly 
} { ( { \ nere they are not, they are neutral 1 
COOK far outweighed, generally peaking, Dy { 
WI OWh, Case by case market analysis of actual 
in be dispensed with—much is gained and little if 
ne lost b ile that the particular conduct ts llega pel 
~ erved fate, in my opinion—as antitru is 
i I price Xing igreements, group boycotts. market il a 
( rall practh il purposes tving clauses. 
a yine ft 1 ft e heht of e forcement and comp] ance con- 
ipproach—perhaps in modified form—might 
De apy ie other kinds of conduct: and that this committee 
«C t tr tful ro investigate the possibilities. | suggest, to 
portant area, that careful economic studies might 
fyva | more stringent statute against mergers than 
( ( 
| { 1FAIRM . | other words, is hot the merger the basie o1 one 
( onopoly ? 
ie Fawrs, hat issn 
Phe CuairmMan. In other words, vou do two things when you merge: 
OF Liargver operat on and you eliminate a competitor. 
Mr. Tur ht. 


er. That is right. You have taken a competitor out of 
have got one less person making a decision. 
Phe fundamental cause of all that is, shall we say, 


Lit to such an extent that thev ean finance such 


j 


Veli. py mad laree. That iss correct, Senator, tht the 
likely to do most of the merging are the com- 


LO do it. ‘ id the companies that Can afford to 


1 
} 


| en I would just guess, I mean, without looking at the 
tte! Ol ( ne the pattern ot mergers, that when any smal] com 
ontempiates selling out whenever it is approached, the chances 

the larger companies are going to be able to make the best 
they are prevented from acquiring the firm they are 
kely to bet ie one to make the purchase. 


Lhe larger companies can make a better price otfer because they have 


er re ree ecruse if there is really going to be an anticompeti- 

{ feet, 1 pavs them to take the assets over for more than they 
Ont f worth as an independent concern. 

No n the past. several of our most notable antitrust cases involv- 


merge} owed a pattern just like this: The old American Tobacco 
u » of that great aggregation, was largely done by the 
iequisition OF sI it] companies at prices far in excess of the actual 
lepend concerns; and what frequently happened in 
| the assets were lust completely dismantled. The 

ide to take them off the market. 





e CiamrMan. Let us get back to another | use. We vi 
ill we say. force-feed the introduction of expa 
din many hetads: us that not correct / 
Mr. Turner. That is mght 
Lhe CUAIRMAN \nd a too often the sn lle ‘ Peddie i 
; cCOlMmensuLrate b aqup with ther large? Onipetitol i 
vr about the ertil ite of necessity. for instance. No oft the 
of ne V in steel expansion went to the Y COnpual 
se they had the ipit to bu the »p | ' 
eotl of 0) ye enta venr or ein tan e pla ‘ yore 
el hol her ft ilise If is tak OuUL Of Cll iN en o 
i not right 4 
Vir. Turner. Well, I do not think that is sa Vv corre ~ 
| nk the fast writeoli merely means that they have ov ( t} 
stment out quicker than they ordinarily would. 
The CuatrwMan. Here is what I am getting at Het 1 sn 
eel plant, and here is one of its big competitors which gets in on 
e expansion program with 


a tax writeoif; if it wanted to expand, 
ever, it has to clo its expansion with funds saved afte 
Mr. Turner. Unless they can get their certificate. 

Phe Cuatrman. Unless they can get the certificate; and if t 


TuNXes, 


* Li ey ao 
ot get the certificate, the Government has discriminated against them, 
wittinglv, it is true 


. inthe interests of the 


national safety, but don't 
Ww think that has enused icertain amount of bu ldup t! 
Lill ferous 


Mr. Turner. Well, Senator, I am not enoug! 
wts mM the various indust les 


it might be 


funilinr’r with the 
as to who has and who 
iheates to make my own judgement on that. 


rt 


has not gotten 
eit 


I would certainly acree with your suggestion that the pattern of 
suance ot ( rovernment certificates of convenience and at cessity, pal 
ularly when you have expansion as big as vou have done 
nd in aluminum and in other industries, will certainly have an 
portant impact on the overall industry. What tl 


the trovernment 
does can either make the markets considerably more conipet 


hn stee 


oc ON 
onsiderably less competitive. 

Now, as you, of course, know, other considerations come into tl 
ssuance of these certificates if you are in an awful hurry, and yo 
ive got to get the stuff done fast and, I would suppose, in a lot of 
ses Vou will find that the large companies can produce I fer ana 

ker than the smaller companies, and 1f speed is important 


The CHamman. That is, they cannot only produce, but they car 
X}) ind W th proper SUpery ision because ot the Humber ¢ f e} iployees 
0 have the special skills necessary. 
Mr. Tt RNER. They have the complete Management, they 
ore personnel, they can probably absorb any 
re easily than a small company can. 


have gol 


elven expansion a lot 


The CuatrMman. LT was very much worried about the steel expan 
m and certain other expansions because it tended to a concentra 


on of industry in certain areas that made us | 


highly vulnerable to 
nt bing, from the defense view point. We built more steel risa ip 
Pennsylvania, we built more in Indiana, and we enlarged the target 
a. instead of seattering it: 


} } 7 
whereas the matler steel compal 
h were more inland and went farther into the South, did not get 
tf expat S101 
i 








| e (CHAIRMAN. 1’ e Same applied Mn electronics and various othe) 
they would build another bie plant just beside one ilready 


Mii | URNER \\ ell, if 1s something whi h has always been somewhat 


f « mystery to me why particularly the Korean expansion did not 
consideration into account much more than was done, that 
e pure lefense problem of getting our industrial potential 
ttered out 

Ni does not necessarily imply that you do it by small com 
panies; presumably you could take a big company and tell them that 
they c { build a plant out in Missouri or Arkansas, but it is pos 
vou can have a situation of (1) promoting dispersion ; una 

2) building up some smaller companies as competitors. 
Phe CirammMaNn 1 think of this In comparison with the British 
Board of Trade. Ihave ilways been opposed to the idea, but when it 
comes down, for instance, to scattering their industries around, the 


British Board of Trade does an admirable job on that. They keep 
everything decentralized, and when you build a plant, you have to 
ecepl the location that is approved by the Board of Trade. They 


look at the question of manpower, transportation, isolation, and every 
thing else in locat no that plant. 

Mr. Turner. Yes, and depressed areas they take into account also, 
is | rer all. 

Phe CuatrMan. Yes: that is what I said, they take manpower into 
account. 

Mr. Turner. Yes. 

The CHatirman. Transportation and isolation are taken into 
iccount. 

Go ahead with your statement. I was going afield, but I do think the 
big thing we must look at in the whole question of monopoly is what 
are the basic Causes of monopoly, what is the food on which it feeds, 

d once you get that, of course, it solves itself. We pass laws against 
murder, but there are still murders committed; and we pass them 
against the sale and use of narcotics, but they are still peddling nar 
cot 

(of course, laws do control to a great extent those situations. 

(go ahead. ple ise 


Mr. Turner. What I wanted to put in at this point was just a brief 


d sion of the importance of a strong antimerger statute in this 

respect: An antimerger statute can both maintain what competition 

Ve na tries now, and it can also, it seems to me, over the 

f time. ply by being there and preventing mergers, con- 

DIV expand competition for this reason: That over the course of 

1 get the constant development of new products, new tech 

niques of pro tion, and the growth of new companies, which will 
Tend to eroce e@ Dos tion of ex St ng concentration of power. 

For example, it seems to me quite likely that if we had had a very 

or Al erger statute, concurrently with the Sherman Act in 

1890, ut e existing pattern of industrial concentration would be 

CO (tt tT nt from what it is now: and if such a statute were 

put mto fect mw, seems to me that over the course of time a lot 

OT eXIst or entrations might well be decreased just by the char ves 





Mr. Turner. Th s right. 
Phe Cuamman. For instance, | remember a very bitter letter L re 
qd trom tlie } eside t of Packard Motor ¢ »®, COMPLAINING 
ed iLlONs OH passenyer VE hicles issued by the Def e secreta 
52 Lh sw is before the Packard merger. Iles ci it 7UST Simp 
the independents out of an opportunity to b d on passeng 
tiiiut the only vehicles that would fit would be General Motor 
d no answer because I remember that at the outbreak of World 
\\ Il. it took us 2 vears to get orders properly distrrbuted orde1 
f rense product to what it should be 
It t whol lot easier for the Governme Lore \ ( } 
e |} vo muracture ce ti ora Cri [ l¢ Oop around 
{ bid Vu humber ot €) ! idl f { tui it tk 
Nh Opot st prac Ces 
Mr. Turner. It certainly does 
| hii LOWE eC] oft one th) VO ive te Kee} lt na l lit) ih 
e Croverniment adopts mw polices oft tavoring nail hesseé 
| k it would be uUnWise tO Carry it to the pornt whet the (rover! 
ent really propping up the smaller businesses so that they sort of 
cr{ to the po nt w here they rely Ol the Crovernment ~l1hess for thre I 
| 
It seems to ine important to create an atmosphere in W i the 
I Her companies are encouraged to develop elr res i ‘ 
efficiency to the point where they do me need a ! { Lie 
(y ernment 
Phe CnoatrMan. | kno But teavine out the are of { 
ll tf notn fact that we hinve ot te owed the pr ed i 
tself in our buying? 
Mr. Turner. I just would not know 
The CuamrmMan. A | YF corporatlol would have a } rehen or 
{ nt which would Shop ill over the market for what they wanted. 
distribute their orders for and on the basis of 2 or 3 thir os: One, 
building up good will: another one was wh ould get the 
{ 1 chi it the le ( |! eve if thev hud to buy f or 4 
rerent coms rii¢ | \ ou Clint wheres e dy hips 
{ hie rye ise We Wipl ( ( \ Dror ( ! \ 
rtment w t hie ‘ f pre ement 
Mr. Turner. T] ni rx. Senator. Ta 
I Cn WAN. In other wor n lh pro 
our ac ( eahnno i ) i career out ¢ i et 
na hi varred from going | nite 
\ I, oft I f 


- ‘ 
e Cuamraan. Here is another question: Dor | 
(y t b ora ‘ t \ { 

( 

it NE] It ( ! LIT t 

e Crovernh the biggest -_ —' 
ls 
a t) IRMAN Phi Grove elit Ss since { eloped ) 
wroest lvel orld. the | edi States G t ( 











\f | N not a problem peculiar to purchasing experts, 
| (CHAIRMAN. Oh, no, 1 ot peculiar to 1 > it goes to every 
NI | | 1 rouch the whole CLy | Service, 
| { EWAN 3 i deter ned etfort by the Government to see 
da chance to bid, and everybody had an equal op 
tot} market, a | not have th tutement that has 
(| tO} . NT tt: I do 4 kKnOW those people, we 
re them before, we don’t know whether their 
c | { ould be i dete) Lined « | by thre (FOV 
{ ee eVeE ( had a echanee to bid 


\Iy Ul I do not think there can be any roument on that 


| (, ( t certa Iv ought to minke it po sible for pe ple to bid 
t r purchase : 

( vVernment nueht vo further in ome cases a 1 eon 

pt a po v of attempting to get mall COnIpante in cer 

( Imp, SO TO speak, assisti oO them with pur 

favored basis, as has been done for small business 

( ! rou tutes, 11 the hone that they will] therel \ be ible to 
evelop t¢ ependent compet tive units. 

The CHAIRMAN, onere ha ought to do that for some time, 

n't lat to tak re of the companies in depressed areas by elving 

lis 3 LdvAl fave, al re 1 has not worke 1 out. 


Che CHAIRMAN (io ahead, please. 

Mii PURNE! Well, the comments that I have on the possibilities 
tor a more exte! ve merger statute are somewhat similar to those 
ide by Professor Schwartz vesterday. 

Mirst. v le section 7 of the ¢ layton Act, as amended, has not been 
detinitely interpreted as yet, some portions of the Federal Trade 
(‘ommission’s opinis nthe Pillsbury Mills case, and of the Attorney 
General’s Cor ttee’s report, seem to contemplate a broader investi 
gation, and a more inclusive protection, of mergers than may be nec- 
s quite possible that effective enforcement of our 


l 
l 


reer pr v has been or will be seriously hindered by this. 

If econ { es should show that mergers involving firms of 
G ter 1 i certain relative size are likely to have adverse effects 
competition in the vast majority of cases, we could then dispense 

h the requirement of showing the probability of harm in each 
irticu l ise, evel tho ivh a considerable number of innocuous 
ergel elt thereby be prevented. Of course, a statute should not 
reclude significantly beneficial mergers, but this could be avoided 
vy providing for affirmative justification along certain lines. 

more specific, thorough study may show nothing seriously 
r dangerous with a statute which made presumptively illegal 


v horizontal merger involving firms together selling more than, 
iv. 15 pe t of the goods in any market in which they compete, and 
vert merger whi h actually foreclosed competitors from a 

f hed pet race of the consuming market or from access To a 
4 ec Cl hntagve ¢ f raw matel ils or supplies. Exceptions could 
le vy ! tiie equired firm is insolvent or imminently So, Or 


ere The ers ( | prod ‘e cle; rly Ss ibstant a] OF} erating econ- 





Phe ¢ RMAN. Or wholly « ‘ ites / 
Mr. J La eft r te sitions of er corpora 
rey l ti\ the prese { | ute ca 
CHAIRMAN. } : ild apply to bo ) 
Vir. I rk. Tha rhit 
| ot t &, ho of the situati i 
) Ona } l WI { O tt 
| \ it | a fo acqu LO} 
j ( ec ii¢ | na Ti = fT ( irven OT } @y Iw 
| ld ve } 1 ¢ t elw te \ out f | 
rt t tre < } 0 t] it eXIs he pat t prot | 
rar v ( t il T< pre t I ' oO} é 
Wid development that we have |. 
I ore ( ( irried on not | he individu 
mit by on a fairly ore 1 | ' 
tors ( 1h) 1 ( 
\ [ just feel tha iwful lot. if not close to all. « ee Nei 
i i y ‘ ] ( 
re § tantially reduced, « t| ult 3 ¢ 
ix v reduced 
| llowever, have vou not found tha Do 
ipplied research, as d c ed from ba 
il \ Ch) rh) definition sq Sscovery / 
1¢ | OrVe lone betore ipphe i re ! ey mace 
( ind most of our big companies are WO! or ¢ } i 
I 
| >! ( \ l oO} the substance may have hay mac 1? } 
¢ ratory o1 me othe place, and usually and frequent 
ercial company put their technicians to vol 
f producing it 
Mi | R. Yes, Vand large, I think that dist { n orl 
( i | | firm tend more and more to concent ite oO ‘ it mle 
i ¢ ther apy hed or a rected research. 
The CHAIRMAN. Y¢ 
Mr. Turner. That is, they are interested primarily in e¢ ny | 
{ cs. ; 
Phe (CHAIRMAN. And a or to 1940, by 1939, we relied il I 


qaiscovery ol Kurop al research : 1s that not right 
RNER Well. Kuropean or ad mestie academic rese 


Mr. T1 
ne 
Mr. Tt 


1AIRMAN. Yes. 
RNER. There are exceptions to this. 


A? ] 1 


The names do not come to my mind immediately, but ther 
e1] yne companies that have consciously set aside funds for sort 
f freewheeling research to see what they will come up with. 
| any event, I do not think any of these varieties in resea1 
vcademie or industrial, would be very much affected if cert 


es were done to the patent laws. 








I { Y. I do not know hether vou know it. but the Pate) 
' l Jud ry ttee of the Senate is irting a 
o vestigati of the patent law 
My recollection is that when the last revisior 
( } d. it wa iwoested n the committe re 
O! I rentatly revision of the statute, ind they 
rurt r WOrk 
t of VE ration or at 1<f olle« ion of past 
be | o bear the standard of 
rf | QO! PNT 1rean get pate 
om tft Pate (fj nk \ vo to coul 
( e the s of a patent being uphel 
ne tA lards of patentab lity which ha e b 
s eme Court are clearly much tougher and mu 
p filo P ‘ t ( {hi e. Very fey patents that 
uy eC 4 rt survive, and vet this has not seemed to har 
the Patent Office. 
era 1a rs ood deal of study is the re 
it patentees are allowed to include in license 
, ] vl 
ue again, without having too much to 70 Ol 
bit patentees from puting price-fixing clauses in 
from putting in oTrant back clauses whereby 
to give back to the patentee any improveme 
} iuses whereby the licensee agrees not to contest 
f . tent i pe rhaps, severe limitations on clauses 
that put territorial and use restrictions on the licensee. I have a feel 


ild be substantially curbed without having any 
t on growth and development. 
‘| he €( HAIRM N \\ if do vou think of forbiddit oe the exclusive 


\ ‘\ | » you meal v that, Senator / 


| ( \\ _vV re the ire only licensed to one manu 


\f | fair ‘complicated issue. The TNEG, as I 


MISOrV 11C nsing in Sit iatiol s of nonuse. that 


i st sitting on his patent. 


le of countries have tried that. I believe you 
( VLA. There is no evident strong result from 


e heen verv tew « ses In Canada of people coming 
rt to compel the patentee to issue a license. 

‘ , ~ . 1 ° e 
essarily prove that the law is not important. 


he law is there, very few patentees then 


() v from nonuse, that 1s,1f you get to the point where 

a the heen e himself only, or is licensing 

nly ¢ pany, it is very troublesome, really, to build up a rationale 
fi m to license to all comers. 

i , f you did put that compulsion in, you might well 

o the reward to a sufficient degree to discourage it. 
Phe Crmat I do not know whether you are aware of it or not, 
“tates Government did have a great deal of trouble 





( pate rly \ { 
| ? 
bat t t }) 
t ssi Be. int 
rt 
) ( i 1 e | 
It ( I 
| ; 
t ‘ , 
| } 
) { 
t ! _ 
} RN I } 
( 
, ’ ! 1 
1" 1 4 
H I \ ni\ e War Pov \ , 
( } 0 I | ) ry 
' 
Ono} if @ 
( } Le] el l t 
| ~ | 
t 
nM it Ol] e, thy ! 1? i ort pate f 
| I { \ Cl ] patent Doo! ho = rou da oY try oO 
ive ] Mop V prosecution DV LIsting tself a ( 
! | 1’ Lii¢ Ly ons } hi 
1 
te t lel ( } { 
it they ht pe compelled n that { et 
t | yW ether th , ’ 
I It ‘ nl I t Vi | be 
he ¢ RMAN. | member n | id ot « , 
f me Tor \ o to Ke ( itut 1 | o | 
; ] 
(4 ver! ent 1) ent fT nvel O! Ol ts ( 
e compulsol hi r oF i ( } 
. ' ‘ 
Lhev do ive a policy now, as you ow VW { 
} } : ) 4 ] _ ; 4 1 
veloped of tha rnd. on what we eal] a reseal a 
1 1 - ! 
} in, the company that has developed { 
y ‘ . 1 
but the Government gets a license free, and 
1 ‘ . : 
» the Government manutacturer. Ch it Ss A lieve lopment. 4 
’ ] . ] > 4] 
m ‘urred since the eariv davs of the war. and ‘ 7 


Think, It is written into all of our contracts. 


] 

| 
\Ir. Turner. One of the bigeest difficulties really with pa 
ist the potentialities of harassment of people, small peopl 
innot afford a lawsuit. 
The CrarrMan. Small people 


’ 


with big lawsuits. 


Mr. Turner. That is right. They may well feel the n 
| which they re fringing ive not Valid. and t} ! 
oht through. thev would win. but the costs would be too vreat 


. dual remedy 


\Lppeal bw 


The CHatrMan. Is it not a fact that you have 

cr '% ords, you can either oO into the Court of Patent 
? . r . ‘ 

go directly de novo into the United States courts o 


Oo 
It is when they get into the United St 7 
ve these enormous delays; whereas the Con of Patent Appi 
an a spose of a case pretty rapidly, but if vou are ot it ed W 
rg TO The of 


he Court of Patent Appeals you can g 


ISTO? of the 








ot 
| 
( ] 
i 
i 
Cl 
} 
¢ 
} 
' 
ry? 


Vio} 


LD l I LNTITRUST LAWS 
ot set up to deal with patents, because Chey do 
he ne ry entifie skills in their court statfs. 
‘Turner. And yet, judging from the results, | would think th: 
{ i\ be argued that it is beneficial that the courts do not 
LOO bout patents, because they are harder on patents tha 
( {I nd the courts the patent system. 
MOI fAN. Thatisright. All meht. go ahead, please. 
lurNer. Well, I just want to mention briefly one other are 


ie 
1 
I 


rht be made more specilic, and that 1s in the area 


d of cooperative endeavor that is usually, although not 


( trade associations, These and other ind 
perform many useful functions. They may gather 
{ ong members information that will Wnprove Lie 
try petitive performance. But they mav also colleet and 
ition, O1 require certain behavior on the part of then 
ers, W rves as a vehicle for price-fixing. It should be 
rie ind, | think. the courts have largely succeeded in dou u 
op out some trade-association activities which serve no sub 
runctiol except to promote agreement on price 
here sé { e no justification, for example, for agreements 
by reported list prices, or for agreements to report all transa 


| identify the buyer and seller in each. Indeed, decided 


1)! LD1\ ndieate that such practices are already ille@a 
| believe th t could be made longer. 
2) RMAN I ft nk, for instance, of the onsoline dealers ass 
e various States which set a markup which amounts 
: | 
PURNE! | { ot 
(CHAIRMAN. So that me States you find a terrific markup in 
fay ove what the taxes would justify, because of 
p, possibly double what the normal markup would 
Pours Yi { sa form of price-fixing in another guise 
( J ‘ lf ered ally creeping into the farm cooperatives 


1 


| NEI Lu ( familiar with that. 
iveas In whieh you may be able to say that 


legal per se, there are bound to remain, 


» ] 
of antitrust law which cannot be reason 


e basis. I seriously doubt that market analysis 
tutute dealn oO with monopoly power oO} ol 
tenmmpt to be precise—no matter how detailed the effort 
O leave urge loopholes or lead to irrational results 
int to dicate 1i\ complete acreement with the 
Crenel (Committee in rejecting—as I think the Committe: 


! ric ‘ e Test Pol concentrated industries. There has 
vears considerable support for the idea, that anti 
not apply to firms or industries which have shown 


ess and have not abused their power. 


17 4 1 l . ] 

Mir. Ia 1) ed out vesterday, theirs should not be an un 
olled de on: they should not be a judge in their own case. 

‘ er. pieX aS MaArKeT al alysis night be Im Some Cases, a 


(it be infinitely worse, since there is no rational 








954 STUDY OF THE ANTITRUST LAWS 


] 


going to be capable of competing fairly evenly, and this is : 

blem that vou did not face in the reorganization of the utilities. 
ail ities are not insuperable, ana it Net \ well be that the 

ination of an administrative body formulating a plan, with the 


} 


pyectinge the pie tO limited review, 1S the best way 


Phe Cramman. What do you think of the idea of taxation 
proach to pm e fixina’ 


Nii Turner. What do you have in mind, Senator ¢ 


| ('HAiMAN. In other words, take something like the excess 
{ excessive profit would be so heavily taxed that 
ould rdly be justifiable to run the price Way Up, because the 


for monopoly, of course—I mean, for getting a monop 


~of course, ton ake the biggest possible profit. 
\] Moy Not necessarily so, Senator. 
1 tl { langer { é } ou would normally expect ll COl el 
ve} it from time to time profit rates would get very 
rn titive system the proht rate 1s sor of a signal fo 
he competitive economy governs its flow of resour 
If ve ve extremely profitable industry this will attract new 
what you should have, because what the high 
rr te nret it there snot enough supply to meet the | 


people are encouraged to come in 


If you just had a statute, as a flat excess profits tax, you would 
ly with monopoly profits, but vou would interfere wit] 


profits in a competitive industry, where they really perform a functio 
i i \\ Oo I" ul S; Do you see my point on this? 
Che CHarrMAN. ) 
Mr. Turnt Profits may not represent monopoly power at all. 
Phe relv represent a ndustry which, at the time, does not have 
{ idequate to meet the demand, and there would be no point 
Dp ‘them for) king th e profits. | 
| (oH RMAN. | ant to wet se mething into the reeord her 
Are vou bot] economist and a lawyer ? 
Mr. Turner. Yes, sir: I am. 
Phe (Cy WAN. | 7 couching my questions based on that thought, 
1 were trained in both fields. 
\j Turner. That is right. 
| CHamman. That is the reason why my questions got out ot 
\ in economist, vou see different standards of com 
ry { templated by different laws as, for example, under the 
> ina 4 vton Acts and the Robinson-Patman Act ? 
\ LuRNER. |] ; hard to answer in a few short words, so J 
ore than a few word 
\} t\ that the Robinson-Patman Aet 1s carrying out a 
] both eon Stent In some respects with general ant trust 
1 vy. and onsistent with others. 
| C'yAtrRMAN. Rioht at that point I want to interiect a question. 
Mr. ‘J \  ¢ 
| CHaAirMAN. I have always had the feeling that too often laws 
prepared to meet an existing situation, and as a mass of laws 
oTrOW l} that tine, they impinge, wrongly sometimes, upon one 


Ot tie or leave ¢ rmous loopholes. 





Vir. Turner. Well, laws ra 
Che CHarMan. I know. 
What really is needed 
Mir. Turner. Well, the She 
The CHarrMaANn. | know it 


Which, hi 


we by 
Ov! 
rto 
1i¢ 


preted, d t hot 1edti 
| i broad : neral stat 


‘ of competitiol 
Now, I think I could approach the J 
st, briefly, about fair trade 
if iS to e that 1 r trace 
one ¢ CO) tio | 
el ms are not pertine 
( i t PCOTLON) ‘on erate 
eX] ft the bt et I { 
! ( Lhiit food I me To. 
l iV resuil sOMe CCOHOTLL 
i I ‘ to th latter. t iit rea ly ho 
( t of resale price mamntenance 


\ { ws are Gong to be 
it | te jor the sm est 
~ the consu r sull 
mol Ust CAaLlLO I} the 


te ance for the reasol 


Phe only argument, I thinl 


me Poss bility of large 
ributors that you mig 
» retail level. 
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if resale price maintenance were eliminated, certainly some 


ig stores would go out of business, and some would be less profitable, 


by and large, sufficient small drug stores would stay in 


o that you would not have anything resembling monopoly 


a 


1] 
ievel 


ive approached miy point ( ircuitously. What I ain vetting 
That L think both fair trade and Robinson-Patman were 


marily to protect small businesses for reasons not really 


Phe Robinson-Patman Act is not explicitly that kind of a statute 


ieless. in its netual effect. and it is certainly clear in the 


ise, it does keep in business certain kinds of distribu 
f left to the usual play of competitive forces. would fade 
picture or at least their role would be substantially reduced. 
do think that there is a real economic justification for an 

on statute in this sense: That it is unfair for a small 


maiier ail trib itor, to have to pava higher price, which is 








related to any cost differentials that the seller may incur. 
does go on on a persistent basis, it means that the little 
or yy Zod Wve for 1 Icleney, but Imply because of 
retically, at least, the statute says to a seller, “You 
ferent price, a higher price, to a small fellow than 
a | reve Te llo . uniess vou car show cost differences,” and 
)| re practical o1 
r. Adelman poimted out some of them in his testimony. The 
roblem, 1t seems to me, is that the ordinary businessman, 
he knows that he is eoing to make some cost saviInge’sS on 
ror biuve r, cannot really determine without a fantastically 
tigatl hn ana ome arbitt iT'y assumptions just what the 
O uve, and the tender CV of any antiprice discrimination 
ke the Rol on-Patman Act. therefore, is to cause sellers to 


price simply because they save themselves the trouble. 


» the extent they do this, vou have a statute which is really 


0 t large buvers for which there is no justifica- 
es, in other words, with the Robinson-Patman Act 
al as practical 

rAIRMAN. For instance, one thing I have run into in the 
that so » of the big ‘hains operate also as commis 
t ms t s 

R? \ 
{\ M sot it on C1 lly the independent store owner 
wholesaler has a brokerage fee in there. 
1 ot to a quest on of price utti og the b o chains ean 
e that much at least below him and still make as big a 


I N | ere is a funny thine abou { the producer in cer 
of f [ Ile wants to hold the retail price as low as possible 
profit. because it furnishes a bigger market for 
{ ] ‘ 


retall price weTS TNrenst nably high there Is a 
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\ | OW 1 ny State of West \ ron i. the ippile 2g ( ire tre 
ePNadouUusiV Worried WI the pl ce of Lpple iL t { i eye Qa 
vy too high because It reduces the hiarket for the crop. 
Mr. Turner. On the tirst point that you made, L think that has t 
\ he analyzed a little more closely. 
\ I derstand it, ve Were croest o t thi o 
mree 1 | ler. W oO nls { OLILIS ( LLid a i 
are 


Uing orwanization ha 0 tinent in who line, and obvi 
1 | t thy ‘ it somebody v perfor 
; i 
] r t 
‘ eS] i 0 
l I C HAI iNe 2 i Vit\ COl { | ! 
I> 4 ‘ { 
I \ i ( vo 
\ i \ | { j Ota l t 
1)? 1 
tp ' ‘ ’ | I 
) oO wid At { { { t see Lo ( { real i 
{ ‘ { ] ) 
i ('} | ‘ i out 
» ve Ol Ix Vt remel be W fie tiie ‘ ) ( 
the Rob 
1?) i 
‘ 


( terpreted ‘ \ 
vy uvel fF coopel Vé orvahiZal i 
) Wi Tormed a ern e buving oreal uti ( 1 7) 
pete ¢ ex Vely il thie iii oot i 4 () 
( } Oorhel ere t. too 
| 
| (1 PAP AN \ ( iol} t \\ Ki vou i l ) 
’ y 
Ctile qr ¢ rcelnre | e On ellective li ‘ 5 oO! LQ) tL 
] t , | ] | ( 
FOP | hcit 1") i not, what would be ye at’ 3 ‘ 
Mr. Turner. | could veneral answer to that. S 
| as ] 
i ( ila nave to loo Live hnhaustry. 
First, I suppose it de} n how youd opo 
If it t fa strict \ \ ( try ( 
ery few sellers, a standardized product. clearly ne mnipel 
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ch SO sta irdized. that they do not price competitively, they 
i othr wetions into account and sort of behave together, 
l would it probably divestiture is the only effective remedy, 
Ne ool LV, i] Vv, because the NaUStPV Way he one in which those 
e most eflicient size. In other words, there hiay have 
| reasons why the firms are the size that they are. 
li Lhe ~ | would say that there is ho effective antitrust 
If vou bre them up, all vou would be doing is setting up an 
on which, 10 vears from now, would be back to where 
bef ‘ , 
It you a v polistic somewhat more broadly as referring to 
| ’ there are merely a few sellers, | would sav that 
I ' ere Vou would ot need divestiture. lt 
( ( 1 one in which p oduct diiferentiation is quite Important, 
There Lie of poom for produet variation, and the noncompeti 
1 wv. been due to a formal agreement of one sort or ial 
other. that may ell be that injunctive rele? would be adequate. 
| e ( HAIRMAN \\V |] now, What tv pe ot Mergers would you CO! 
er harmful 4 e economy from the standpoint of the national 
rust po 
Mr; 7] Well, ‘an give a sumple and probably meaningless 
qdqsav anv mereer that is likely to reduce com 
ct \ 
| (HAIRMAN \Ynad ‘ ld tend toward pr ce fixing ? 


Mr. Turner. Well, ves: one that would tend to, although I would 
top well short of that; | would not require proof that the immediate 
eciiit of the merger Is going to be the likelihood of price fixing, and 
I do not think the present statute does that. 

The Cuairman. Has not the pattern of vertical integration, as ex- 


emplified by steel and later by automobiles, set the price of new entry 


nto a field at pra tically prohibitive levels? 

Mr. Turner. It has to the extent, Senator—— 

The Cuairman. For instance—I will explain what I am driving at. 

Mr. Turner. Yes. 

Phe CHarrMan. I remember as a very young man when there were 

dependents ni Vi Yr into the automotive field right and left. There 
vas every year a perfect rash of new cars coming on the market; and 
all of a sudden, things started centralizing. 
ly, the manufacturing companies now making up the Gen- 
eral Motors group were all independents, and there were many, many 
nore than now. But suddenly. there developed the General Motors 
ind Chrysler pattern, and then Ford went into the high-priced field, 
( \ ls present pattern. 

Mr. Turner. Well, one difficulty with the automobile industry, it 
seems to me, is that not only do you have a fairly high investment 
requirement W ch, in itself, 1s not insuperable, but you also have a 
problem Of extremely stron 


iso we sett! 


consumer preference which is going to 


or 


ike an lol time to overcome, 

Now. I will exp! ill that a little more thoroughly. 

The CHairMan. Let me give you some factual background behind 
this other matter. During the time of which I speak you had 3 or 4 
manufacturers, for instance, you had Delco and Remy and others, 


* 
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of them in the free market, selling to any manufacturer who 
nied to buy. so that. as we said, most of the cars were assembled 


produce s andthe parts were bought in the open market. 
For | instance, one vear one company would come out with a Deleo 
ehting system, an d the next year the y would switch over to Remy 


rr some other, and they bought their carburetors. In ok most of 
hem made their own engines and frames, that was about all they 
nade. The parts field was sort of wide open tor anybody to come In 

d buv what he wanted. 

Phen the pattern changed, ana a hew company now has a treme! 
ous job buying parts. Either that, or they have to build up a gigantic 
ints organization of their own. 

Mr. Turner. Yes. 

The Cramman. | think that is what caused the terrifie capita 

tment in the automotive field. It is not just a question of the 
un plant putting the car together; you need all the necessary parts 


ry? 


Mr. Turner. Yes. You have got to build your own parts factories 
te peak, 
Che CimAIRMAN. Yes. 
Mir. Turner. As | recall. there was some reversal of that trend and, 
| think possibly, alt] ough I am not sure of these tacts, that im 
ist 15 or 20 years, 1f anything, the trend has been back the 
ier Way, ot companies te nding to subcontract more and more of 
( r parts. 
Phe CHARMAN. Oh, ves. 
‘Turner. That is. bumpers and headlights. 
The CnatrMan. But thev still have their own contractors. That 
tarted in the airplane industry during the war, and were success 
lv blocked by the Government. They started to make all their 
wh parts, and we got that put out of business, and it has kept the 
rplane industry fairly free of that sort of thing. 
Mr. “Fx R ner. There is no doubt that the situation is quite difficult 
in Investment standpoint, to get into the automobile industry. 
: I was saying, though, I think, perh: Ups, the second and far more 
ame unt area is sth: at over the course of time you have built up strong 
onsuming attachments to existing brands of automobiles, and it is 
terr bly dificult for a newcomer to come in because what he faces 





l 


this situation: Even though he can sueceed in selling a part of the 
irket until over the course of years he builds up a fairly large mat 
t. the resale value of his ear is voing to be terribly low and, by and 
ge, consumers just do not want to buy a car that is worth half the 
price the day after thev buy it. 
This is the tremendous advantage the Bie Three have of much 
! eher trade-in value because of their ex xisting position in the market. 
The Cramman, I sup pos e the tendency of the American citizen 
to finish paying his installments and then buy a new car, and the 
[S-mo1 th spread of those sie peter just about almost limits h " 


ofthat car. Therefore, the used-car field 
Mr. Turner. The resale value is terribly important to mo ir 
ivers 
The CrratrMan. Yes. 
Mr. Turner. Generally on vertical integration, if IT may make just 


e of more comments, vou cet into prob lems. As vertical inte- 
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entry difficult only where as a result of vertical inte- 
rration some particular level, say, a raw material or a primitive fabri- 
ited part is completely sewed up, which means if you go into the 
business, you have got to develop your own resources there. That 


gration makes 


reate | ad thie ult problem. 


Now, the automobile industry, as you suggested, is an illustration 
of that. As to the extent that there are no independent parts Mianu- 
facturers, you just impose that much more of a burden on anybody 
rving to get in 

Phe Coaim@an. Even in that same field, in the first year of the war, 

tuation grew up in which we simply were not producing airframes 

e airplane industry. ‘The reason was that one company would 

ro out and contract for the entire output of forgings from a forging 
plant, and another company would go out and contract for all the 
extrusions for an extrusion plant, but they were contracting for every- 
ing, and the Government had to step in finally and tnrke over the 
e forging, extrusion, and parts program, and it then became what 


Mr. Turner. CMP. 
Phe Cramman. No: GFP, Government furnishing parts, and that 
ly way we stabilized that situation, and kept it from get 


ne completely out of hand. 
Do you believe that ease of entry into an industry is one of the large 
economic problems tod L\ ease or, rather, lack of ease ? 


Mr. Turner. It is fairly easy to answer that Cu stion: ves. 
Phe Crairman. In other words, ease of entry would tend to break 


monopoly. would it not 2 
Mr. Turner. That is right: and an awful lot of industries toda 
mough They re thre ise] es reasonably competitive, 1} volve - why 
vy capital investment that it is verv hard to get in. It i ural 
is) { read ey ona laree scale basis and start Wy a completely AV 
Phe Craiman. That was one reason why I strongly supported 
rece tructs Finance Corporation, particularly in yts loans 
iller | ecu n cities of 50 to 100 thousand. local bank 
Ou ! e these plants, and they had to vO LO st 
wetropol ke New York or Chicago for financing. 
\I st of the new businesses could not do that and, therefore, it did 
fe! lustrial competition because of the loan limit of the ! UI 
Mach one had a definite loan limit, and they could not exceed 


if, and most of the loans were in excess of that. 


Mr. Turner. And you have it on a larger scale also: that is, if any 


( miter tes going into an industry that requires a tremendons: 
| estiment, they are hkely to find prospective lenders do not 


int to take that kind of a risk. 
Phe CHAIRMAN Now, what recommendations would you have Th 


Cc] etl Darrier 4 
Mir. Torner. | have not given this matter too much thought. Sen 
ato But one obvious answer is the one vou have suevested, fo the 


extent that the problem is one of inability to get funds because private 
dled \ 1] hot ft ike the risks, the (government might do rt. and t vk , 


Phe Cuamman. But the Government has to pretty well safeguard 


tself. too, in those situations. 





Mir. Turner. If the barrier 


ppose to the extent that \ 


tT} 


eqduce the amount of mo ley 


snot necessarily true, 
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=the large amount of 
Ol broke dow) concentriat 
it took to get into the bus 


At least it makes the indust 


1 ] 
ore encouraging 1» | wetotrv vour hand in. 


Po cite a very quick example, I think almost any 


ouraced about the prospe 
= i 


ind struggling agaist the B 


Phe CHairmMan. Even tho 
F | 


mse oF Interhal wrowth. 


} } 
veaq?d undue monopoly powe 


Mir. Turner. It is objectio 
on of a market has or is lk 
he company got there. 


| l nk sl CCONOMLIST Oule 


WoOTLTE 


cts of going nto the autor 
lo Three. 


uch a Company may cle 


l bye obiectionable / 
] ible ia the eCPCOTLO) ¢ Ses 
elv to have bad effects, res 


1 


! 
isav undue control over a 


the fact that its dor 


rV a Sotiie 


\\ 
potent lly bad, ane | do not care whether the company got t 
merge} 1 by miter il erowth That S hol qu Te ¢ oug t} ] 
tO! this reason: Th really touches o the pol \ { 

Nir. Kavsen raised vesterdav of \ ether vou w int to wet und r] 
wer, ( e] though t was acqi red by hnterhna erow i 1) t 
mpetitive behavior. 

I will not stop and define what I mean by that because it is 
tt ara 
he danger that vou raise by having a law \ ho undue tin 
Ve regardless of t wavy if Was acqu red. 1s f it ve ben 
we the verv kind of behavior that t] intitrust la U 
ed] desitoned to foste namely t | il ly ess 1] (r() 
! ete, trv to improve their produet Chara low 1} ( mic 
r yy } ety i\ Yeet. OU STICCRE Loo ell 
cr oO ( } O } \"¢ ii | 1 a rere t} ( 
thei ( 

| ( ( | t | the we } tres of n | oF i 

po ! if eS] { il normal compet vi" ( 
re rather remote and hye ce, \ Lao ot lose | | ! ra 
it requires some demonstration that he power Wa icq red by 
1O] in Competitive mea But [may be wrong on that 
Sent KEI ALU VER NIy ( wir L! ! 1\ | i ] L Cle ( f 
Phe CrammmMan.,. Will vou take over for about 3 or 41 rt 

Th 

si Kereacver. Mr. Turner, on page 2 of youn ement 
Mr. Turner. Yes, sn 
Senator Kerrvuver. You Say { ould be desirable to hav miore 
if 2 per se Ly} roneh to monopoly condition Ss. SO that vo itd ( 
i fo vel to ll of the det ils ibout wl uf they were do a i 
ot: that is one of your chief recommendations. 
Mr. ‘Turner. T say I think this is a real possibility in the area of 
ergvers, Senator, , 
Senator Kerauver. Well, Mr. Turner. do you think need a 


LeeLee 1) the iw to vet back to more ot ‘1 pel se ipproacl 


| if a true that ection 


14 if How the o neral appre 


(, under its legislative hist 


mch of other se tions of t 


/ 


ory. Ss SUDDO ( 


he Clayton Act 


t 








t 
j 
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illy eliminate the so-called rate rule of reason wp 


Turner. Well, L agree, Senator, that it eliminates the rule of 
is it is applied in Sherman Act eases. As to just how far it 
oward a per se approach, [ think there is fair room for argument. 
itor Kerauver. In other words, bringing in the Sherman ap- 
vhich is what the Federal Trade Commission has done in 


Pillsbury case and in the Attorney General's Committee’s report, 
t justified by the legal history of section 7; is that correct? 


Turner. | would not make a flat statement to that effect, Sen- 
for t = reason: L remember, in particular, one part of the com- 
’s report on the amendment that was passed in 1950-51, where 

ommittee approved the Supreme Court’s definition of the phras e 
tend to substantially | pricwahatear gnnione ci aa a showing 


reasonabl probability of harm to competition. 


[ think if that is the test, and the committee report indicated 
eptanee of that. it is only reasonable for the Trade Commission 
nto the market facts sufficiently in order to be able to form 

rt of rational juadement. 


nik the Commission might have indicated in their opinion a 


ewhat less extensive approach than they indicated they might 


it is, | think, for example, the Commission might say: 
ell, if one company is buying out a healthy competitor, we don't 


V have CO Lo kK any further. We don’t have to look ut the whole 


cet. what the rest of the s tructure of the market is, what it is 


ely to be like 10 years from now.’ 


other words, I think the Commission could interpret the law to 
re less of an investigation than they may have suggested in that 


Llowever, I do think that the law is not a per se law, and is not to 


I’ Ix UVER. ()f course, some proof is required by the very 
ly lessen competition or tend to create a 


Porner. That is right. 
itor Kerauver. But where the facts are plain, certainly it is 
ecessary to go as far as they suggest going in the Pillsbury 
mn. or in the Attorney General’s Committee’s report, 
Perner. Yes. I think, as I said in my statement, that there 
pects of the Pillsbury opinion and of the Attorney General's 
ee report that seem to suggest a more extensive approach 
| do not think are even necessary or warranted. 
tor Kerauver. So what you suggest could actually be accom- 


ied by the procedure followed by the Federal Trade Commission 
by the Department of Justice if they wanted to follow more of 
~t procedure 


Purner. Well, in view of the Standard Stations opinion in- 


terpreting section 3, L think that if the Commission adopted sort of 


= 


tlhe 
Dep 


Olis 


} 


centage test, that it would be upheld in the courts, yes. How- 
do not think they are unreasonable. 

nator Krravver. Do you have any specific suggestions for 

dment to section 7 which would enable the Commission and the 

utinent of Justice to more specifically follow your recommenda- 

wbout gett e¢ closer back toa per se approach ? 








Qe 


Om 


\ 
‘ 


Well, It mig 
ilong these | a merger 
»ver the acquiring firm tin] share of 


er the acquired firm occupies a substantial share of 


=e market power. 
IK eFAUVER. L 15-perce: 
Well, I 7 
ficult to think of the 
IK EFAUVER. 
hel difficult to apply. 

A percentage figure is more meaningful for t] 
a large dollar volume of bu 


Well, these 


nator, that a COMpany Weary 
ul d, nevertheless, be a minor fraction of the market. 
ntages of the mar! 
Senator INKEFAUVER. 
» you have to fi 
Mir. Turner. 
Senator KEFAUVER. 
Mr. TURNER. 
ator KEFAUVER. 


‘he percentages are sometimes cl ficult Lo pp] 


Define the market. 
: define the market. 
And define the situation. 
I agree, and what I 
iat it still leaves the problem of definine the 
in easy problem. 
(nv questions, Senator Dirksen 7 
Mr. Turner, you 
That is right. 
And do you teae 
I teach law. 
Senator Dirksen. What specific subject do you teach 
I teach antitrust law and contrac 
Senator Dirksen. Have you had any identity 
sind prior to joming the Harvard faculty ? 
Mr. TURNER. 


itor Dirksen. 
Mr. Turner. 
Senator DIRKSEN. 


\Ir. TurNER. 


I was associated with 


Senator Dirksen. Here in Washington ? 

In Washington; ves. 

“AU VER. What was the name of the firm 7 

Cox, Langford, Stoddard & Cutler. 

Senator DIRKSEN. And what was the nature of that past experienc ¢ 

Mr. Turner. It was just general practice. 

Senator Dirksen. The only reason for the question is just to get 
sind of a little background, to fit d out whether the test 
statement was based upon identity with business. 
the problems that en 
thing that has always intrigued me. 
nact legislation to roll back big industry in the 
1 respect to mergers, perhaps even put the burden of proof 
the performers of the merger, that is, why it should be done, and 
assuming that in a certain line of endeaver you may hav 

lding up of industry in another country and they moved 
hole world field, that 
im thinking. for instance, of the tremendous 
: automobile industry. 


Mr. TURNER 
Senator Ket 


Now, amon here is one 


Assuming t] 
l ited States, ther ; 


is. the domestie field. 


‘e Moving intothe British mar 
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ey are moving into the French market. and they are 
to the South American market. 
Ni J hat off etting Tactors must we take into account to make sur 
if we are ot ype nal Zing our large scile operation in compel Tio! 


those foreign companies ¢ 


Mir. Turner. Well, Senator, I would not be in favor of a law which 


penalized, and would not be in favor of a law which put any sort of 
olute | tf on size 
Senator Dirksen. You do not subscribe to the phrase that Was 
t at one time, “Bigness 1s badness”? 


Mr. ‘TuRNE! No: I do not, Senator. I think this phrase, howeve 
ed by people TOr SoOMmeW hat ditferent revsons., 

Senator Kerauver. Any other questions / 

msenatol [inks! _. No. 

Senator Kerauver. Mr. Burns? 

Mr. Burns. No. 

Senator Krrauver. Thank you very much, Professor ‘Turnet 


: 
Dr. Watkins, 1 } you come around ¢ 


STATEMENT OF MYRON W. WATKINS, BONI, WATKINS, MOUNTEER 


Mo 


& CO... NEW YORK CITY 


= 
Senntor Kerauver. Is Dr. Watkins going to read a statement 


Mr. Watkins. Mr. 4 rian, LT suppose the first obligation 
i¢ i ! elf, 
(Oi 1 4 i nee I tmpleted my aecadenvic tramime as an ecor 


pent as al ember of unive rsit\ aculties and 


ist ¢ \ ( Her Of tlre New York firm of Boni, \\ itk Hs, 


teer & Co. b es nsultants and market analysts. 

\t WoO [ ! Y” the period 11) which | hela i Universily 

( following organizations commissioned 1 [ 
( ( ren OVrk Brookin os Institution. Twentieth Centu \ 
Department of Justice, Natironal Industrial Conference Board. 
surenu of Kconomiec Researeh. For 40 vears, the antitrust 
on nd. and, on the other, the industrial structure and 

rie pracliee hey ale designed to mold have been Hi pt eal 
(on the ba oft t] much dentification, may | proceed / Or must | 
the hith amendment to escape further disclosure of hiv past ; 


\fter read yr youl chairman’s letter setting forth the objectives Of 


jury. I take it that the subcommittee is proceeding upon thr 


0 laf competition is eood ana can he elfe tively fostered 

(| Lint { 
| heartily concur in that premise. Considering all that has gon 
fore, looking bac on 6o vears of experience under the Sherman 
it would | folly. or at cun\ rate bootless. for this subcomniittes 


set out Ta] il exploration of the \W ider question of whether ‘Ol 


TITTON oO Olyye lternative scheme ot regulation would provide it 
more sensible and salutary rule for the Government of general 
dustry and trad 





| 


1 


STUD Ol} ANTITRUS AWs IHD 
in leave hat question to the professors, confide if 
roverbial absentmindedness it w ll not be s vy ed 
real question, the pressing ela cal question, before 
oe from the above assumution, “How cat ompe ( t 
edt and safeouarded most etfecti sect SO Til 5 12 s| e 
n do it at all 2” 
roach ne the nau ry from this standpo i ible { 
ttee, | venture, to avoid the pitfalls de cul-de ics that L\ 
ted so many previous investigations in this field. They have 
lly. at least since President Wilson's tirst administrate either 
ei wav ina thicket oft controversy ove! hether it Dos ( 
ta comp tition or s k ina bow of spe tol a «i e 

o the meaning of antitrust law as current preted 
various reat he 
bcom@miuittee, b olding stead to the co re | 
pen p questions that eed to be disc sed lt oO eX] 
\\ ah 4 e% OTE } d the publi enerally ek cle 
! nt Te ome new or { { hiess | 1h) Le | ovel cy 
ne up, ae he primary ® ent il 11 tle I ( oO 
mittee hearings. To sett] question is the job of ( 
elf sitnot? Yet it onimiuttees ofte sift : rhit 
their respo ty. 
ss thi point, because it seems TO me 4 lAriv Vit | to i 
come of these hearings. It is en to fall » th 
oOntroy sv and barren debate about v if a dom ( 
( { it the er il ve task of SCOVE ne il a done £o 
record of some quite recent probes 11 his very eld - lo - 
© bake a loaf of wisdom, even out of 2 ide when { now] 
without the leavening agent of creative n wien cal 
odden mass of dough. Probing, I submit, needs groping 
e than it needs either sifting or mixing. Weare reminded, alas 
i quently, of the paraphrase that “Where ther Sno vy Oo! 
rislators fumble, the people grumble, and progress stumbles 
Irsnue vour Inquiry ul deviatit aly inthe wav he re suggest «(| I 
\ boldness bordern Y ON audacity. It will require a firn erasp 
entals without loosening one ‘s OTIp O1 practical expediet V 
st what the former mph | would invite consideration of 
oposition that there are two fundamentally distinct arms of 
st policy to be implemented and enforced. 
deals with the structure of indu stry, the orga tion OT IN 
trol. The other deals with the performance of ndustry, trac 
es, business ods. If tl are any pl yf ant ist pol 
0 “io agp asieie gh ete se categories. I di ot k 
ey are. Yet the failure to recognize this distinction and act 
r legislate) iL cordingly IS the source, a hel eve, oft I ich of 
fusion, controversy, and nadequacy of trade reculatic \ oO 
ited and cond at ted. 
keep the two arms of antitrust policy parate but comp 
I would propose that, with respect to the powers and Do 
eS of publie | forcement agencies, Aas cistinet from private lit 
Congress forthwith vest in the Department of Justice 1 
ve authority to invoke the Clayton Act, sections 7 and 8 f 
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retained; see below) and in the Federal Trade Commissio 

oritv to institute action under the Clayton Act, sections 

and the Robinson-Patman Act, so far as its provisions are 

iced in the amendment to section 2 thereof. 

\t the same time, Congress by redefining “unfair methods of compe 
i ld ex) itly withdraw from the Federal Trade Commis 

on the jurisdiction the Commission has assumed—with judicial 
pproval—over conspiracies in restraint of trade. Congress, I am 
O ced, never contemplated that methods of competition could be 
terpretl { embrace methods of not competing cll d if it did SO, 
mly an offshoot of muddled thinking. Overlapping jurisdi 


lead to confusion and working to cross-purposes 


. the 1 nforcement agencies should be branches of a single 
rse, but here the de ands of practical expediency probal 
dl of log a 
eonne m, IT am personally persuaded 
lL be lost and much mieht be wained by | 
{ CTIOT of the C] \ ) \ct T ko 
( ( han action pul hie ol prin ite Wc 
(dt hot Ve be n reached through a nroceeding 
iid \ Act, sections 1 or 2, OY the Federal Prad 
mn Act th », properly construed and administered 
( ¢ 1 ( mmiple, the { eration concerning the United S 
\I The Government lost its oriemal] 91s 
ine \ e, . te] lia, the exclusive dealing } 
Ie veal later, it prevailed when it atta ‘ked 1 - 


tie olation of the Clayton Act, section 3. But would 
918 complaint were to be filed today 

if thie ssne of the Status of exclusive dealing 

the Sherman Act, upon the basis of pre 1918 facts, an opposite at 


ad ne e reached 2 
Int | 953 ruling on the company’s status under 
STi \ ifter its lea ng system had been purged of every for il. 
urd trace of exclusive dealing—and I emphasize “exclusive,” I 
talking vensel words, I am talking about it in the actual 
| ve” ow could anvone doubt the outcome of 1S] lay 
ve on the pre 1918 facts? 


Parentheti ly, [ m olht add, that | detect in Judge Wy: unski’s 


opinion at le: a trace of judicial disposition to correct old 
| l e. 1 need he, hew ones, Were not the olasses 
ok rw hen he professed to find “exelusionary 
h certa quite ord nary and so far as I ean see, economically 
of the company’s leasing system tinged with the 
} t ] l ces, long discontinued ? 
Ds, Thoug t would be a king too much of ] lees even the 
| petent, and conscientious, among whom I would 


de Judge W\ zanski that they should appraise chal- 
porary conduct strietly on its own merits, and harken 
echo from the dim and distant past. Certainly the 


distinguished jurist who pres ded over the Shoe Machinery trial is 
( ( heing some indications of remembrance of times past 
current corporate practice. Specifically, I sus 
{ 1 it. 1 CLOse scrutiny, S milar traces of a slhieht bias of this 


1 


lin the American Tobaceo. that is, the latest 





~ . re TAY 
| eco case, and the Standard Oil (4 fo} 
rpot! n to live down Its past 
the Shoe Mach nervy cases seem to n clear 
0! | it~ a ot dav. mv busines nad { 
ondemnation under the Clavte Act. sectiol 
iched under the Sherman Act. s« , | 
rade C ommissie has « eeded i aw 


I t so TAl i ( 
yr’ Thie one! SO] t 
_ { ( “I ey Thi \] ri¢ noll bi ¢ 1 
d the Standard Oil of Indiana cases, on the « 
decisions as those in the Morton Salt a1 
} 
1.1 
itter { . 1V Opt I were I qaubp | 
Yr the ad net hn we Ve L »! aitel 


euished jurist as Judge Hand forgetting, « 
ding, the salutary rule of the Shade Shop « 
vate controversy of a rictlv loeal mpass not 21 
l position or ad po tio} van acy nistrat e949 
respol bility 10] t] reg it10n oft bus ( 
Lere 
rea S ad event \ I ¢ e s shall 
( stan eC Se¢ ( sof the ( Vt Let re ¢ ' 
xperiment 11 "S] ication” il ittempt to gu ae 
a) to be ci lered reasonable under t in 
ited “rule of reaso1 ind the experiment 7] 
lt represented al ttempt to “draw i. line” legisla ‘ 
drawing is not onlv needless but 11] advised vy 
tra Mos Mores, the leo tiImacy of which dene «is 


e surrounding circumstances, which disclose “intent” —in 
inical meaning of the tern the attempt to “dl 
ely ean lead onlv to one of two results. 
Kither a rigidity will be introduced, in the form of per se 
it thwarts justice n concrete application, or an off iin, 
eoline with words will ensue, which means utter confu 
degradation of the rule of law Phat, at am ( 
tation of what has actually transpired in the adjudicatio 
tions and espe ally of the further extel sion of futile ef] 
eci fi in the Robinson-Patman Act 
Line drawing in these matters of competitive behavior 
tly a judicial function. For expedition and to avo 
courts, administrative bodies in the exercise of deleg 
tly defined—quasi-judicial powers may properly sha 
on, subject always to ult mare review Al d aeter) nate 
rl The reason that legislative specification in these 1 
~ ike lies l the terally il finite variety ot circumsta 
ermine the quality o onl nce of specific busin Ss act 
timacy depends, as stated, upon the surrounding cir 
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Let ce, va famniiling analogy, and this snot the first 
eo ene eveloped, Ohe Way Ol another. 

\ ely 2:15 p.m. on a certain day armed robbers entered 
NI Street, herded the tellers, officers, and sole custome 

eCUpoh escaped WIth thell loot. A pat ene li 

Ol] ell t aiirect Vy above the Hank observed tnat at pre 

oa } Ol that Gay the tow) 's sole uniformed policeman biel 
i! (| r tive | Uist s patient o the sidewalk directly Opposite the 
k e Man, turned and accompanied him half 

O the opp te q rection to a corner, where they turned dowi 
{ retlponh, as he 1dly olanced back long thie 

{ iV, ell know) to him, emerging Trom a store 
\ e la mngver dotted his hat to her. mPhe evice thy resented 
Ol passed O1 th a stony stare and the mat 
‘ ( te adivectiol It was later contirmed that this 

ranger tothe lady. 

Lle wa bsequently apprehended and indicted as an accomplice in 
O p. Did the hat-dotling stem from the man’s having 

dent ys Or wa ta prearranged sional to the 

bers? The law declares it a felos y to participate thus i 
robbery i fr. we submit, 1S a proper exercise of the legislat Ve 
| e adecverlil T1oOl ot whether the stranger was guilty of the 

t eG ved cdepehas, early, upon “the surrounding cireium 

e intent”: a distinctively judicial function. 

Su e thr cislature, designing to make the law more specific. 
i legal offense for a man to dott his hat to a lady 
feet of a bank during banking hours. Such legislative 
( [1 (I LITT be abs ira. and evel it al proviso were 
ed | be » CONSTITUTE ich an offense, the man must be a stranger 

1 second proviso to the effect that he must have n 


tO G9 eu signal for armed robbery. il would stil] he 


Yet n all essentials, we submit, the gist of the con 


spec ation represented by the Clayton Act 
esp Robimson-Patman Act. 
isua Ie e® or these measures 1s that they are designed to nip 


| 


rl piency, violations of the She man Act. 
i el , 1] ot stand eritical analysis, Lacking time here 


yexpose its shortcomings, let me briefly make three points. 
| tint of trade need not be full blown to come withim the 
pr ripti of section 1 of the Sherman Act. Nor does section 2 
opolizing that has achieved its object; 1t con- 
pts to monopolize however incipient they may be. 
SEC LV. W re dloes neiplency leave off and restraining trade or 
¢ begin’ My own view, recalling the incisive wisdom 
Professor Gray’s—I am not certain of that name. He was a Har- 
rd | versity professor of law and maybe the preceding witness 
e exact name, but I believe it was Professor Gray. 
My ow ew, recalling the incisive wisdom of Professor Gray’s 


bani Ca OT the combination of two New Jersey expressmen, is 
that rying to push back the limits of trade restraint and monop- 


ng to the area of inecipiency, Congress has come close, and the 
ier t COSA Ve mandate have come even closer, to pushing 
itt proniwbit1o} nto the area of nonsense. 











2 nenalties provided by the Cl nd the Rob 
\ iswel “oR olyt a. Ox res ri 
il Die 9 OV | Ss pened os frol ef] 
j a. the! he the Mi QO ivertis o Se 
oO a pack to The mam question, once WrIsd ( 
qd ' } ( Oo entors me t Lore ( eS, Hoy en } 
‘ 4 1} eC] i | Dy Col wress 1 ihKe ! r¢ ‘ ¢ ( ) 
l ib Side, ogvest that the Ibcol ttee vy ] 
( rat ot bD esses engaged 1 nterst ( ere 
\ cel ne of trade associate whose opel t¢ 
e@ a prol Yana potent me Ss ol ! ( ary - 
Let 
' 1 1 } 1 
- i < of Federal LTi¢ ras aha rule OO } Yr the yp 
‘ ] edures of the bus S nits subject to 
, tably | seriously ha rs enforce) of 1 \\ 
¢ empting ere to go o thi tte n det . ( t \ 
@ ‘ ror l¢ < . ( 
| | terp e 
} { 7 1) ( | t ‘ ! t t t { 
i | ‘ } | | ‘ ra)? ‘ — iy ‘ o 1) ( 
y \ O rate ex tives, n ter boar 
8 li , tn Kine} - 134 o. ‘ ‘ ; 
{ Yy 
: 3 { yal | Coo | li } Ke i Tift t bel i is 


l ! he e eCLO' of the | I riit I 
’ , ’ 
t rir’ mie ( ‘ ( mc+rio 1é ] { omp ! T¢ I f 1 pe 
( ) ( l te ¢ .10r example I aepl { 
{ ( ve emp ( ( tractual work 1] 
OY ry ( fo! } “xi, the 1 or wh V< iD } 1'é 
( oy Vv I rs, Dut the ¢ 1 nat ol 
( t i » The iiscret >] 1 ! er ( ‘ 
; el e ter one re strat ot oO ompulsol I ! 
Dol on ot b ( il bpove a certall rig 31Ze eng 
te? ite ¢ 1¢ o commerce, \ ho with a i} | To 
mie Ke of & lion. would effectively implemet nt 
( ( Ongress MIGHE Prescribe ! form, stl t] es With res 
| mat } , (a) eto kholae partiecmatie } vot r my 
} ‘ 

b) qualifications, te of office. compensation, and methods of 
tion of directors: (c) eligibility to sol t proxi ind respons 
ror expenses tf ! irred 

| ‘ erty } i taxitv of state ( rporatlo iW ‘ t 
itters of this kind otler a positive premium to ould-be e1 








Z y © \> RUS AW 
d to ever-ll easing integration of financia 
O] trol. 
o of trade associations would permit 
! f certa oluntary group activities consonant 
of effective competition and, either by implica 
( ( hibition of others With respect to statistical 
tol nile, the system or procedure to be followed could 
‘vance adam! strative approval and Its Operatlo! 
The power to withhold or withdraw 
( e forcement ot congress onally sti} ulatec 
f. , nission to membership, periodic reports of 
0 etera snouid provide a elfective sanctiol 
the antitrust laws by these groups. 
{, o he it noted. 1 eed involve no sumption 
( | vers bevond its constitutional orant see, 
{ irticles on Federal [Incorporation n the Michi 
| 9; or (6) any share in managerial respo) 
] f | ISI! . ope rations 
P vy" rticles tha | refer to « Federa 
st published product of my pe I v 
( | wrot eM. Neverthel ss. they een 
} \ x the basis of thos article ho 
{ Thomas Reed Powell recommended me for a 
( tit 
| There « volved O i sumptioi by ('o Ul 
Lore) l ) bilit for the 01 duct of business 
i ( i not suggesting that the Coneress 
to 1 i business, the business of any company, we 
} ling the rules of the game for them. 
\\ to the operational arm of antitrust policy, or the 
0 behavior, as already ncdicated, sectiol ) 
Trade Commission Act provides, in my view, 1 
Ost ! I sucvest, however, that the subcom- 
\ to } In “opening the eves” of the Commis 
( ps (ong) s, too to (a) the potential scope of the 
nta ( ( of competition In reference to exclusionary, 
1 } tacth e, oO price diserimination, exclu- 
queezing’ of rivals by integrated com 
f i ) the logical limitation of the scope of that 
ng po ind practices of individual companies. 
t t, as previously suggested, deserves and 
f judicial rulings—statutory aflirmation. 
bevond this, it curs to me that the subcommittee might well 
re 4 Laivisab ty oT congres onal action to implement in other 
of trust policy that has to do with a firm’s com- 
tho 1 S practice To brine trade-mark law 
lear Lito harmony with antitrust law would 
} ‘ avs OT Gong so. But that is another story. 
ne covered all the principal aspects of the inquiry 
mittee is currently engaged. I want to thank 


: 7. a { autiol 
ed} remarks. I s 


ind i 


i 


to testify and, secondly, for the attention 


hould like to take this oceasion, finally. 
I Lat 


t 
} on 


for the courtesies yvour chief 








«A 
Li( ( | Ssiste 
O isine I ee] f 
| } 1¢ | ‘ I | 
} hig St? VW \\ i] 
\ ‘ 
O e. I 
wn we I ) Lat t | l 
( Annie ‘ ea 
l / 
Watkins. I be itement x 
hat Prossly exXagvort \ il lL. { 
ile ¢ Aa at ul ra. 
\ ] } Zi is Pe i rh Line Lite 
i be \ ea { : espect. te 
(| ! ad] ro uumed not a L COl ( { ) 
and that the criterion that properly le te 
ntent with which an act is don 
the same rule n the field of trad regula y < 
eld of torts. he qual ty rf the { deter) ed 
- t with which it is performed and not otherwise, a iin 
is always bee! mv view aS to antitrust v olation. 
\ | Hi@ht say that I have idopted il view Ir t ( 
t on whom I regard among our e1 t me ers of 
()) Secretary of Commerce in P1 bal il 
( wie I. NX rel ind th thner Ol | l K I | e 
were bot] memwvel of OlMn Let l iKRING a 
f studies for the National Industrial Co ence Board 
Chey em] zi he fact that intent the bas eme} the 
the 
\ i ly say, too, rr mate | Wiledor former of} 
‘ ( { ! los riend oT 4 iief J e \ tea i, throug 
i ip, s ad in no smatl easure res} lity I t 
1) yn of the 1 of reasot e Sherman Act Thereby t 
was bro o}yt oO the hiterp etation a ) LL1O 
I 
L ba riterlol 
N f T may sti : eu! o ther 1) | I uld eve 
I have so far, see) O me especially LUI et { 
fy a certain market share as the maximum which a single com 
v can legitimately hold for instal ‘e, 1D perce .as some witnesse 
( suggested ind to declare that i is obnox Ss for a hipal 
re a share of the market greater than that. Or the market share 
al 5 nots spect,” that does not puta ‘ompany unde i. cloud, may, 
me people, be put at a ything less than 25 percent. Judge H 
ovested 50) pr reent, I beli ve, as a su table ho ive for such a limit, 
vould make It a pel Sse violat O of Crit ley ™ 


1 


to be excused or exempted, if you had over 90 percent of t 
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rea certa hare of a market, a certain percentage ol 
ondition. The antitrust law does not condemn 


i 


on: it condemns a certain course of business 


| phe offense pec ned in the statute 1s not “monopoly, be Ou 
I e pr tion of a single seller. or that of a seller supply 
wt of a given market: it is “monopo! ying,” es 
Du ( melihods Gesigned primarily to obstruct competitors 
| | ( ( own business, or to gouge customers rathe1 
Clearly, whether a firm’s behavior can justly be 
ms opolizing” or only as vigorous competitior 
ent manifest in its activities. I would stress that 
T¢ Ol, aw, a subjective criterion: It 3 fully as objec C1V 
{ Opost erlonh of “performance, or economic results. 
Now, Ele for 20 years was practically the only supplier 
lo } ed } I eS, Nobody would contend that Henry Ford 
monoype , Or mo opolized. He was exhibiting the beneficencs 
erp uid vigorous competition. 
I) tain 1 f the State were to lay down a rule that doing 
{ | ry entage of the business In any line is all rieht put 
o more 1 that is bad. under a cloud, it would be flying in the 


Nol ite ls, I repeat, that Henry Ford was MmonopoilZing 


ness when he was in that “condition,” i. e., whet 
perce t or more of the popular priced cars belng 
reeteqd ‘4 it he v is doing was reducing the price, increas v 
ut, proving the quality of the product and bringing 
ren Ot } llions ot people every where. That wis com 
netil Ae I est evidel oT compet tion, and to make that an otlenst 
d under a cloud because he had more than YO percel { 
( ad 
(“HAIRMAN theorv is that it is the misuse of the contr 
1) v" e should strike: is that correct ? 
\I \\ KIN i t is one way of p itting it Let me add tha 
o pp! es in the sphere of trade-practice reg 
The f re to distinguish, for example, between a price dif 
rimination is one of the worst features of 
t sv it of cases arisine under the Clayton Act, section 2 
yet in 1936. dh the debate on the Robinson-Patman amendment, 
( put his finger on that distinction. He pointe 
iv be justified by any number of cirew 
t price discrimination implies a grant by the seller, 
t | re buyers, of some special preference for 
0 i ¢ mo cS TX ison or ethical ( xcuse can he found 
Phe CHatrwan. In that same book you said that the kernel of th: 
| tage comme trom industrial consolidation Was tha 
ro ndustry could count on likemindedness among 
‘ A trade oO ) tO maintain noncompetitive prices n the 
rket. 
Is it st r view that such an advantage ts the key stimulus 
| fe | 
Mr. Watkins. I do not recall the specifie passage in which that 
rer ( My suspicion, offhand, is that it referred to retai 
} a | d that the phrase “organized trade groups’ 
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nt organizations like the Nut onal Retail Ly ly { \ 


complished by the Robinson-Patman Act, e Miuiller-Tyding 
_or the MeGuire Act ? 

Mir. WATKINS. I don't beheve you ¢ 1 re 

Phe CHAIRMAN. In the same bor x, Vou sald U it the economic a 


{ 
for reducing existing concentration and preventing furthe 
Was strong and ye lvgested that t She \ G 
Le y establish a re¢ ible prestunptle tha t rat 
ed YF a spe ed percentage of the marl Lo Vv proa Ct ¢ 
lating group of products was prejudicial to the public nterest 
O} page do4. You commented that if corporations could s 
intitrust proceedings that greater concentration was in the pub 
rest, they might be permitted to retain or expand a rea of co 
but otherwise existing combinations might be solved and ft 
eht to enter into future ones denied. 
[s it still your view that this would be the best remedy for undue 
ntrat oO] of economic power ¢ 
Mr. Warkrins. Well, my previous remarks have indicated my a 
er tothat,an emphatic “No.” 
My suspicion is that was the committee's recommendation, not 


irs. I don’t beheve that I ever allowed my hame to vo on a stateme 

Ke that. 

The Cuamman. Now, Dr. George Stocking, in testifying before the 
nt Committee on the Economic Report Ol I bruary 1, 1959, Salad 


While we cannot safely generalize about the economic consequences of big 
| believe that if we wish to preserve a free private-enterprise econo! 

I think we can agree on the desirability of this objective—publiec policy 
hould be directed toward insuring as many firms in an industry as is consiste 
with the economies of scale Many firms I believe have exceeded this mit, and 

rs have played an important role in their doing s 


You have been associated with Dr. Stocking in the wi iting on the 
ibject of mergers and cartels. Can you tell us what is meant by the 
nrase “economies of scale” ? 


Mr. Warkrns. My belief is that this would cover it: that, up to a 
tain limit (differing from industry to industry, from firm to firm, 


I from time to time).the more vou produce, the lower the unit cost 


he larger the output, the lower the cost. At any rate, the plirass 
ifies that to me, and I believe it did to Dr. 


“ecCol OMeS of seale” s1on 


Stocking. 
The CHatrman. In other words, a company that would operate o 
theory of annual profit rather than high unit profit at the expense 


Tt Dl ce would be a desirable type of compa V; would. it not, for o 


Mr. Warkins. Yes; the desirable type—continuity, long-r 
lity, and long-run life, for that matter, but not on the basis of 
ite f profit earnings alone. After all. Ford. while he is out 


] 


cing all rivals in the popular-priced car field, was making, perha 
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Ad yy vear, maybe 50 percent a vear: so a nonmonopolist may be 


YT) profit just is well as a mon \opolist. 


Phe CratmmMan. In other words, th ie dangerous type is the type that 
] 


ite high unit profits by keeping production at a much lows 
‘ | i! ql Lhe , 
Mr. Warkins. Yes: ves, that is true; lL agree with that; but I should 
that the market is the best means, rather than administrative co! 


trol, of insuring that their sroyen will conform to that standard 
In othe) ‘ is. I agree with Justice Oliver Wendell Holmes that. 


ut it one of his opinions, a free market is the best test of 
leas, or wol to that effect. Likewise, a free market provides thx 
est test of 1 it is a good product, fairly earned profits, and so 01 


Phe Crarmman. A monopoly that does what I describe is bad for 
the whole economy as well as for prices; isn’t that right? We have 
n illustration of that in the cartel operations in Europe. 
Mr. Warkrns. Well, unquestionably so. 
The cartel operations, even under the ECSC, the European Coal 
& Steel Corp.—I noticed just last week that the price trend of the 
British steel industry, which still is not a member of the cartel, not 
memibe r of the community, its pr ices in the home market are about 
20 to 25 percent less than those of the group on the Continent. 
| would like to know much more about the background of the dif 
ferential, whether it is due to high costs of extracting coal or bringing 
iron ore or the processes of conversion of that iron into steel. | 
tl, ing 


don’t know what their difficulties are. L would like to know someth 


bout it, but perhaps that illustrates just the sort of case you have 


mind. 

The CuatrmMan. Dr. Watkins, did you know that recently, just as 
some indication of what I am talking about, that recently an American 
company bid against a British coal company for a contract for coal 
delivered in Holland, and the American company, in spite of the long 
ocean haul and the rail haul, underbid the British company, due t 
low-cost production in this country ¢ 

Mr. Warkins. I did not know that it went to Holland: but I know 
last vear we were carrying coals to Newcastle. [ Laughter. ] 

The Carman. Do you agree that public policy should try to in 
sure as many firms in an industry as is consistent with this concept g 
That is. the concept expressed in the previous question. 

Mr. WarKrys. Most certainly. I should think that should be an 

m of public policy. 

The Ciaran. What criteria would you recommend for dete: 


mining the number of firms which it is desirable to have in a given 
nad ty / 
Mir. Warkins. Now. I don’t know how one could recommend any 
P( HU wel 
I tried to emphasize that in my statement—I don’t know how you 


could ever set down any test of the proper number of firms. It is just 
the same as the test of the proper proportion of the market to be sup 


plied by any one firm. 

That is line drawing. I would like to insist, and I do insist. that, 
Nn my kWoment, ] ne drawn og, heyoi d those fundamental principles 
that are now a part of the substantive law.isa mistake. 


In other words, ni suggest li i. Senator Kilgore, is that what we 
need is not a new versio! of substantive law or additions to substantive 





n the field of industrial control and market 
ve need ratner is to ov bar k to the ful cl wnent ils. let. t} e} Sta 


lement and entoree t} ose Tundamentatis 


~~ 


Phe Hamman. From your study of the present situation in Euroy 
vo not think that the follow ne out of the old « ite] oncept 
ite { product on and al tiquated methods has slowed dow} I: ; 
i? recovery quite defi Itely and has made it necessary fi 
© Tilt re aid to the community there / 
Vir. WATKINS. Yes, I do: but. Sennto) Kileore. thea conditi 
economic conditions vary incontinently and the econom 
loing tl os, above all, of another people are somet he beve 
r proy ce, | Chill k. It is hard to reconcile the usage and a] 
houe { of nations with entirely ditlerent backerounds A tte 
. the Spaniards went into South America, they went into Peru, : 
ey tried to show those people there what they thought was the rig 
ivy of doing things. 
Now, I hesitate to endorse those contrasts and ‘oliparisons a} 


>! ed denunclations or eriticisms of other people | believe 


ttle beyond our power, indeed, bordering on bigotry. Maybe I ar 


ong. Maybe we ought to, perhaps we should be more like the ¢ 
tadores or. to go back even further, the Crusaders. but I think 


etter stav home if we want to start crusading. 


4) 


Phe CHairmMan. I asked that question to bring out the fact that 
ve had an illustration before us of what monopoly could do to a na 


onal economy, not with the idea of our attempting to reorgal 


ne business systems abroad. 

Mr. Watkins. In Europe / 

The CHAIRMAN. Yes. 

Mr. Warkins. Yes, but there is one thing I would implore 
senator Kilgore. Let us drop “monopoly” and let us subst 


; monopolizing.” 


1 


\ monopoly isa condition. I tried to emphasize that being 
‘le source of supply of something is not bad at all. It depends 
itent. Itis monopolizing that is bad. 


Now, otherwise, [agree 100 percent. Yes, that is right. 


the 


? 


The CHarrman. In other words, they have existed so long unde 
iat system that they cannot get the system out of their mental make 


ind we should avoid getting into a rut of that type? 


Mr. Warkins. That is right. They have been under that systen 


| 


a long t 
home. 
The CHAIRM AN. In youl 19D] book at page 254. you Lid thisat 


ction of a modern trade association is to exchange among a 
] } 


vals the intimate details of the operations ana policies of the crou 


nad provide them with the information that LQ monopoirst aca 


I i 
Virtue of DelIne the cole supplier. You said That tly effect 
transfor relatively free althe eh mperfectly competitive mat 


Oa more ] idly Mio) opol Stic market. 


What remedy di you suggest in a industry where t Shas ocurree 


Mr. Warkins. I have already suggested the remedy, L think: 


ensing’ of the trade associations. 

aod ee ; ; 

But | would like to comment on that quotation Tron Ce Dot 
Phat is not my view at all, that the funet on ofr a moder ! 
ociation is to do those things. That is not the funetion of a mode 


time and it Is be vond our power. We nave pie ntv to do 








| hink that sn condensation of a page which 
| would not avree Wit! but the remedy is already 
WEAN rh Committee oOo} cartels anal monopoly of the 


uu i. | report n 1951. Tow «| that there were two 
itened to wenken or destroy oOmpetition. 
ttee said. Independent enterprises have agreed to con 


fr, output, prices, or terms of sale. Second, it said that 


nfterprises D ombinations o1 internal growth have eained 
} ers, putting them ina position to dominate the mat 
ey buy and sell 
that these criticisms of trade associations and of indi 
es are valid under today’s conditions ? 
K s, Of some but not all, hy any means. 
e origll al proposition, I trust the courts. IT be 


ive the power, al d when the matter is left to their 
he long run they will exercise it properly and to 
or the Ountryv. 


RMAN. Now, my remaining questions are based upon your 
to our chief counsel, Mr. Burns. 

views as to the overlapping Jurisdiction in the en 
rust statutes between the Department of Justice 
il Prade Commission ? 


ive any suggestions to make as to a realinement of au 


KINS Not yy elf ally. iver since 1940 well, 1929, when 

ry £ On Competitive regulation, The Publie Regulation 
itive Praetices, | pointed out the distinction between the 
1 of industrial structure and the regulation of business prac- 
irved THAT it should be made a basis tor dividing jurisdic- 
n the Federal Trade Commission and the Department of 


to me that it could be readily accomplished in one respect 
putting conspiracy eases outside of the province of the 


I) ide Comn SS1OnN. 


eral Trade (‘ommission 1s supposed to regulate business 
particular companies. That is what a business practice 
ethod of « ompeting. If it is not that, if it is a combina 
i] imvreement upon something, then 1t comes under the 
et, and that is where it should be. 
MAN. Now Z do you believe (‘ongress should vive consid 
e question, To what extent criminal penalties as provided 
rman Act should be used to regulate competition and to what 
| rer elie s should be used ? 
KINS. Well, the focal point of the question is. “to regulate 


Now, to regulate competition signifies to me to reculate 


vwtices and not to control the structure of industry 
re of industry is a matter for regulation under the 
lo regulate competitive practices is the Federal Trade 

\ | other words, when the Commission finds some 
ethod of competition it is authorized, in fact 

order to cease and desist. Should that not be 
tfense—should those infractions of the rule prohibit 


ef = of competition be given the sanction of eriminal 





- 





1e 
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larkets inherently Lucomipatible itl L1V¢ 
I gopoly markets prices are indeterminate. With respect 
re r facets, of the competitive proce oligopoly tends n 





( 1 workable competitiol 
Ci mi, in the present context, is business rivalry for patronage 
. ( That he defined as ess thar pure, but still effect 
ork e” adjective signifies that, despite some departure 
e marke rom the conditions of pure competition, in opera 
ring about an allocation of resources, a distribution of it 
resslve Inprovement of methods of prod tion, and a quid 
ers approximating, on balance, the presuinptive outcome 
f e competition 
() 1 ! lL) l dvocate the adoption of the concept of effective o1 K- 
Answer. Tl nswer depends on the meaning of the key word, “adoptior if 
ken to mean enactment of legislation, no If it is taken to mean use by 
urts (and quasi-judicial administrative bodies) in interpreting and apply 
he 3 Ves 
Que NI ( oO! rket place 
Answe Che rum (area; meeting place) of sellers and buyers of, or the 
ess of adjustinent between the forces determining the supply of, and demand 
f goods or services 
Question. Economic concentration as related to competition and markets 
Answer. Properly understood, the phrase has reference to the foci of decision- 
ing in economic affairs and implies a diminution of their number and a 
dening of the operative scope ot the decisions made. 
Questi Big business. 
Answer. A popular term, not a term of art, the connotation of which varies 


rdinately from user to user and from context to context 
Question. Is big business the same as monopoly? 
Answer. No 
Question. Integration—vertical, horizontal, conglomerate 
Answer. Vertical integration is the linking up under a single direction of suc 
ve stages in a productive process. Horizontal integration is the combina 
n of business units engaged in substantially the same (or overlapping) phases 
f a productive process. Conglomerate (or circular) integration is the combi 
tion of business units operating in conventionally distinct spheres of industry 
rade 
Question. Do you think that American industry is unduly concentrated ? 
\nswer. In some fields, yes. In others, no. 
Wuestion Do you consider the present degree of concentration as a possib e 


ger to economic freedom and, as propounded by some schools of thought, the 
political freedom of the country? 

\nswer. So far as economic freedom is concerned, as the answer to question 
ndicates (the preceding question) an “omnibus” answer here seems to me out 
ot It a depends on the specific circumstances in particular concrete 
ons _ far a po itical freedo) is concerned, I have no misgivings re- 
either the de no of Americans to individual liberty or the viability 

( tutiol 
Question. Would there be an increase in the number of rivals and hence the 
! f ! f we d net have so much concentration of economic power 
Phe nsity of business rivalry does not vary directly with the 
does it seem to me to depend so much on the number of 
| Che inverse relationship of the number of rivals and the 


of economic power is tautological. 
(ue hn. | u believe that economic concentration must be stopped, and 


the trend reversed, as a safeguard against the possible necessity of Government 
re l tle 
I 
Hlow suggest that deconcentration be brought about? 
Luswel \ foregoing answers have suggested, I do not believe broadside 
isures I Wliscriminating approach to these problems is appropriate. 


The case-t ise proach commends itself alike to Commonsense and to reason. 








t ‘ t ats ’ 
‘ I ‘ ! ‘ ‘ f wl ds v 
ntemp al by ‘ iW 
quid g t u nd al eb rad « ‘ ( 
: () ‘ As ( n a ( see different standards 
! different laws for example, under the Sher and ¢ 
s ind the Robinson-Patman Act 
wer. Yes, as indicated in my oral testimony 
If eSTLOI As n ec S vould ou i th ( a l 
e by ement is t] 1 eft e remedy fo1 igopolist dus S I " 
( ul Suggest 
SV N he o1 eme ol < sion it 1 } ropr Iv 
I im appre Die Ce ( ‘ ot im ¢ nw ranted i 
he c¢ indus 1 « ! tion, where it exists, fro! Lic s f 
1 I corporation la 
) Do you ! eve that section 7 of the ¢ n A¢ is amended 
tel stem lnciplel mor! ind the substa a ESSE petite 
he the economy 
t \r er. More than ade I would repe: t d rely on the Sherma 
~ ’ for the reasons set forth i mv ora es I 
Que Would a more rigorous enforcement po since 1950 have cl ( 
S le of mergers whicl d deve ed throughou e e 
\ ve It might have \luch would depend on the ndards of idicati 
Q Several times Congress has passed laws for the purpose of pu 
K¢ merger n ‘ s Yet, mergers have nt ed at rapid | 
F 1) Was it because the laws were not properly framed 
*roperly enforced ? 
ey Because the economic facts pre ed perplexing ] ems, difficult 
0 eLY 1s or nad ¢ Wt ret 1 
ry \nswer. Chiefly because of faulty, or deficient, implementation of the Sher! 
Question. What type of mergers would you consider harmf to the e 
the standpoint of the national antitrust policy‘ 
ble Al swer: The se effected with an intent to MOonopol Ze 
the Question What economie facts, or situations, do vou think should be of pri 


portance in determining whether a proposed merger would be harmful to the 
Lon t onomy? 


ut Answer. Those disclosing the intent, or moving purpose, of the merger. T] 
ete relevant economic facts are myriad and will always vary from case to case. The 
re innot (wisely) be blueprinted, or detailed, in advance; but the opinions of e1 


nent jurists such as Holmes, Hand, Hughes, Brandeis, Cardozo, and White m 
le a pretty clear guide as to their general nature. 


he Question. Will you comment upon the three factors which the FTC says 

er e considered in analyzing a merger? 

t) The character of the acquiring and acquired company and the transactio1 
he b) The character of the markets affected. 

of c) Immediate changes in the acquiring company and in the adjustment 

he ther companies operating in these markets. 






Answer. The three cr ia named are good, as far as they go. 
1 Question. Do you think greater emphasis should be given to other cons 
nt erations? 
Answer. Often. For the background is no less crucial, i. e., revealir 
than the foreground 
Question. How do you view the tendency of big companies taking over th« 
stomers? For example, the steel companies taking over most of the steel dr 
ie industry. 
Answer. Vertical integration, eitier upstream or downstream, should 
tainly never be regarded as illegal per se. It should be judged on the basis of 





iw of intent 





A STUDY OF THE ANTITRUST LAWS 


TUESDAY, JUNE 7, 1955 


lL NITED STATES SEN 


} 


SUI [M x ANTITRUST AND MONOPOL) 
OF THE COMMITTEE ON THE .J UDICIARY. 
1} ) ¢ 
t*t i | 
Ss ite Of o, 1] MeeK 


STATEMENT OF STANLEY N. BARNES, ASSISTANT ATTORNEY 

GENERAL IN CHARGE OF THE ANTITRUST DIVISION, DEPART 
MENT OF JUSTICE, ACCOMPANIED BY ROBERT A. BICKS, LEGAL 
ASSISTANT TO THE ASSISTANT ATTORNEY GENERAL AND 
EXECUTIVE SECRETARY OF ATTORNEY GENERAL’S COMMITTE! 


ec] 








ZO2 ; YY OF THE ANTITRUST LAWS 


\ ul guides, the offense of monopolization consist 
e ec WnIe Sense { t . the power to hx prices ¢ 
t plus a carefully ce ed but broad crecdient o 

e or preserve § powell 
| (‘HAIRM ~ Juder L previous witness uid that monopolizatio 
ot tl e, of the company Do you aor 


\ ISARN ) I do not think that it lone intent Phe 
the ] plus the intent or a purpose to preserve that po 
Iw ome to that in a minute rathet specifically, Se 
| do not think the size in itself creates necessarily monopoly 


Oug C might have some tendency in that direction. 
CnamMan. However, it may be the function for monop¢ 


‘ 1] = j Wil the wrol y itent 
\} I NES i ( e of the matters t cL we ild 1 anyone | 
rest probiem to exa ne ft situatiol ery carefully be LUS¢ 
’ oo orporatio would prol ibly e greater o} 
( 0 11Ze 
Che CHainMAN. That s the point I am making. 
M DARN \ bigger corporation would probably have greatel 
DOlIZ I wn s] aller ee rporat oO! 
(){ ( t sav that absolutely becaus« e } tive } 
1) Ol 
| CH Ne \\ ld you not also sav that the Shern ll \ 
mou t d, I think, is well-defined here by Justi 
1] i t e] ited is 2 constitutional o1 i constitu 
f “1 f | ets ae the policy of the United States Govern 
{ time; that not a fact / 
\ BA ) road and general languag ot aimed at 
Phe CHAIRM Phat 1s correct 
\ir. Barn Phat monopoly power required for a section 2 offense 
I te ier neXt. 
i tie rst ¢ ent al 5s tne con epi ot monopoly required by section 2 
| Deg s with the ea ¥ case, a sll ole seller of a commodity or sery 
tor wl h oO lose substitutes exist. Beyond this basie notio? 2 
opolies under section 2, situations where a single 
, rroup of sellers acting in concert, control market price or 


power to exclude competition. 


} 
? rwmine t 


»~Kepl ily Lys mind that mot opoly power may be found, 
pbsent ( ( that prices have in fact been raised or com 


wetu y exc! ided., As the Supreme Court put it in the Amer 


e mate rial Col sideration in ce termining whether 


eX 31s it that price s are raised, and that competition 
\ med, dut that power exists to raise prices, or to ex 


it petition, when it is desired to do so. 


oht point out 


prepared comments for A mil ute, ] m1 


¢ 


ry we ll be that the company In a MONnOpoty position 
, ; ; ; 


ts prices low rather than raise prices 1n order to 

i f excluding competitors in the business. 
tion of monopoly with power rather than practice 
J re Leni land explains in the Aleoa decision. There he anal 


a ’ . sb Tg } 
cs ted DY section ~% to those outlawed n section l. 





. T) ) \ = LAWS eet 
{ : . . as i i a . Q 
3 4 tle No re litters e eX ; e fi et wer 
ie { iri MIOvOY ‘al mo ono) ( il \ Oives i 4 
re . re ( X rice i herefore, eua 
’ 1 hey , 
‘ ‘ ‘ ( e Te 1 es port . o Oo} \\ é 
riket 
y \l y pow not ex \ ( 
0 j } rie ( ) } ( ( t t «ie oF { l t 
| Wel g ' The rs \ ; 
« e Gia ley) Q } “oped { 3 ‘ 
{ of to \ ‘ nh ot ( 
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( followe pra 
\ { Ol ’ eX terms t) prod 
) ( t ( ty ‘ y 
, d. For the Sherman Act. the Sunceme’ , 
‘ ( 
ner c ) f ‘ ‘ 
tu | l QO} OT } ete 0 DOLV, rie sina ( l ] e] 
, | | rie PP 1\ ne the Spr e Court en tio | os] 
product, substitutes exis But a relevant market ea t mi 
fully encompass that infinite inge The rele he « 
ly to ex lude inv otnel produ . thy t rr 
, Ons In price, only a limited numb or | f 
i) te ms, prod | wi “A "Cro 3-e| | Tie emmy 
oe Phat from the Times-Picayun ( 
rN cS tor Winey. Whoever created that phrase ¢ 
on, \I BARNES. I think t was not the la vers: we \ ot bla 1 
ps A | t wa \ phrase reated by « on ~ and t opt | 
Ul Mir. Justice Clark in the decision, Tom Clark, in the Times-P \ 
\t le l t. he vrote that caer on Th the Court ere rel 
na, lude newspaper, radio ana television advert sing in thn 
11 rKet for Sher hme Act purposes, desp te the | t that there « 
er isly 1s some competition among them. 
er | next question how much market power constitutes mono \ 
LO! (Jnee we | ive “market” detined. relevant next =the ¢ eStION oO] 


PA h power within that market constitutes monopoly. “Monopo 


er,’ one district court recently explained “ea e disting 
ut ) the normal freedom of siness only 1 ores i rit ) 
O! ey cen . oT cout e. t] ul lefendag S possess MLOnOpo pra VY C ( 
CO ket price, o1 over competito s entry, sits actual se, 

i suently however, evidence of the actual course of p ( 
1c petitive opportunities of ri ils 1s equivo tb So 
ely on other tests for monopoly power, ( ( 
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t it Ll po y obtain the Information, that is, 1t Is possible tiiat 
poly m iy be thrust upon the defendant, again in the language 
Aleoa case 

Supporting the ommiuttee’s construction ot Al Ov. IS Judve 1] i l’s 


euage from Alcoa, quoted with approval by the Supreme Court in 


lobacco case (3828 U.S. 781,814 (1946) ) : 
It does not follow because “Alcon” had such a monopoly, that it “monopo- 
ed” the ingot arket; 1t may not have aci ieved mon poly ; Monopoly ay lave 
| lp 


[Illustrating this principle, the court in the recent United Shoe 


Mach nery Case which, of COUPSe, was decided last year, Senator, said: 
The defendant may escape statutory liability if it bears the burden of proving 
owe ts 0 poly solely to superior skill, superior products, natural ad 
ng cessibility to raw materials or markets), economic or tech 
ric efficis including scientific research), low margins of profit miain- 
ned permanent nd without discrimination, or licenses conferred by, and use 

l ( Ss ol LW 


The CuatrMan. Has your economic staff made studies of the type 
of competition that exists in those industries dominated by so-called 
Big Two or B a Four? 

Mr. Barnes. Yes, sir; in certain of those industries. For example, 
I think that I can point out to you that we have pending at the present 

me the so-called Soap case, where we have joined the large soap 

nufacturers on the question involving primarily whether their uni- 
form prices changed day by day, week by week, month by month at 
ilmost the precise moment—I would say at the precise moment in 
probably 90 percent of the eases: whether that is price leadership as 
1 or whether it is an attempt to monopolize by more than 
‘large corporation within an industry. 
Phat very naturally, Senator, involves a great deal of preparation. 


— 


} 
} 
i 
} 


they manta 


We have a large staff at work on it. Unfortunately, we frequently 
] 1 


hange counsel when the blandishments of private 
| e take av iy some of our best men. That happened In this 


ir case, but it is again staffed and they are working on it 

t 1 ] i? | 
I t k that that may be considered as a case that may—and I am 
peaking only in possibilities—give us considerable enlightenment on 
part lat rea of where you have what the economists like to 


ligopoly position in a particular market area. 
The ¢ HAIRM ‘ Do you believe the type of competition existing in 
tries 1s | ealthy to the economy ¢ 
Mr. Barnes. That is a problem that cannot be answered “Yes” or 
“No” without a detailed analysis, both from a business standpoint and 


fro. n economic standpoint. 

I do not think you can give only general answers to such a question. 
I think it depends again upon history—upon many factors that have 
to be considered before you can come to an intelligent conelusion. 

If the Government is right in this case, it is unhealthy in that 
particular industry that I mentioned. If the Government is wrong, 
then I presume we must accept it as a healthy situation, at least in the 
minds of the courts 


Che CHarrman. I think when you vet into the soap question one 
yardstick that might be applied there is the terrific amount of tele- 





t. because the cost of television advertising is terrific. 
Mr. Barnes. I do not know whether you know it, Senator 
The CuaiRMAN. Here you find an ad running 5 or 6 times a day, 
vertising that 1 company 1s selling 4 cakes of s Ap for the sa 
e of the other company s oO: In other words, they idvertise t] ey 
‘ itting the pi ce. but they are spending an enormous amount of 
onev ona television show to do IG. 
Mr. BARNES. I ee cle me you saw, Senator, that the 10 largest adve1 
in the Uni ed States last vear were the 3 automobile companies, 
3 soap companies, the 3 largest liquor companies, and Genet 


Mills; and I think that substantiates your position that they do spend 


Of course, that is an ind istry philosophical question. We have ha 

fendant tell us they have to keep the prices up, otherwise tl ey 
ld not be able to advertise as much, and there would be a lot of 

ivertising people out of work if they were not able to sel it a 

emendous markup. 

For example, a perfume manufacturer told me that. He said: 





the American econo! \ by charging several hundred pel 


the cost because ali that money enables us to advertise extensively 


Of course, it also enabled him to make a good deal of money pe. 


lhe CHarrMan. An interesting factor on that one a nt was that 
eroup came before th 3 committee about a year ago a ne that t 
fobinson Patman Act be amended to pernut the iain Ol 


ned brokerage fees by wholesalers in order to build up a fund 
th which to advertise against the chains: that if we gave them that 
d forl ade the chains to ch: arge unearn ed | yroker: age, Wwe would be 


ng them a weapon with which they could fight the chainstore 
iat came fron ‘the indepe dent wholesalers. 
Now, don’t you feel t in ol Sa industries, the antitru 


are now not cance to enable » Departme it to seek rehet ? 

Mir. Barnes. Senator, we can seek relief. and we are seekine it. in 

tain areas, such as the one | just mentioned, the soap industry. 

Whether or not the laws are adequate, and the factual situation 
uch as to convince the courts that the oligopoly position constitul 

f equiva ilent of a monopoly posi 

e, the Si ipre sme Court has thus far not passed upon. 

fhe €C HAIRMAN. But the question 1S, Do y you think the st itutes 
emselves give you adequ ite erounds to go into that field? 

Mr. Barnes. I do not recommend, nor do I believe that it would 

ady isable to amend the Sherman Act. just as we were discussing a 
rew moments ago. We are not talking about some of the other laws, 
ut we are talking about the Sherman Act. 

The ¢ ee Judge, let me interrupt at that point. Under the 

te ? ag ition, eally ! ol the Sherman Act, it is a statement of pouey, 

like a constituti ional amendment. It must be MAR} 

aa statutes on special subjects in conformity with the policy laid 


i 


tion is something that, to n VY KknoW 


Own. 


Mr. Barnes. Well, I will not argue with you about your first state 

because I agree with you that the Sherman Act paints with a 

broad brush the prince iples of antitrust, and that there are other 
tatutes that dean to meet specific areas and problems. 











questiol 


} ! Onopolyv versus oligopoly =iItuation, 
S e people think there should be amendment. perhaps, of 
~ } \ct. } ry i? statute to covel t| it tuation if the 
e that monopolies only, and not oligopolies, that the 
Let presimed to prevent. 

| elit yt ttle Jater in what I propose to say, we get 
ray iestion. wl nasa pretty soo question of sev- 
( the dustry. and that may eive vou some of my think 

( { supjvect, ss ito1 . , | 
Phe CrnatrMan. In those lustries where, because of price leader 
eal competition, but where there is not sufficiet 


e pell out a con pi) v. do you believe that there should 


o t hye t } ft laws To ope W th that situation ? 
In other words, what am e@etting back at is this: Is the Shermai 
{] ently | cl t nD Aapre 1 of all the economic changes that 
i KE p! e in the pa bo vears If it is not then, of course, pos- 
imendment is needed to 1 


But the point [ was getting at before is that if it still is, there may 


vecifie developments that should be taken care of by special stat- 
dealing on] wit] 1 


; ; 
lat type ot develop nent, and earrying out 


tent and purpose of the Sherman Act. 


MIv. BARNES. No Vv, Vou question related to, oO} assumed, rather, 

there were certain industries where there was a similarity of 

ees, bul 0 proot of ny oncert of action mmone those who fixed 

prices: I correct / 

Phe CHamman. That is correct. 

Mr. Barnes. Under the law, I think, as it exists today—and we are 

Q subject CNAT 1S very troublesome from a semantics standpoint 

ise vou get into co SC OUS parallelism ot action, which depel ds 

ly hor vou read it, whether it is a bad word ora good word there 

ive bee no Supreme Court decisions that permit the conviction of 

persons | ised upon conscious parallelism of action. That was 

yer uly repudiated in the Times-Picayune case, and in earlier 

At the same time. if a course of conduct which a defendant alleges 

e res lt of independent tl ( ioht ana determination occurs over a 


rit) 
; f . lis changed wit! licie ‘eoulari 9c 1})- 
! ot time, and 1s ch ved with sumeient regularity so as to 1n 

reasonable trier of facts to come to a conclusion by inference 


t have been not price leadership but a desire and an 


ittempt to fix prices. then the courts will recognize such a conclusion 
‘ tact 
Now. vou get into a very difficult subject, but not an impossible 
to enrorce ntitr st laws. It may not be the best Way, but 
ot t to say the door is closed. 
The Cuamman. That brings to my mind one particular matter. 
cho that voul ision has a lot ot records on this because some of 


orma i vot o it came from the records of the Antitrust 
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AWS 


( 41 RM \ | tr nec iry for the Department to establish t] 


e of predatory practices before it can seek and obtain dives 
BARNI No, su Under the Fruits doctrine, divestiture eat 
reed n tl (| retiol of the eourt in those cases even where leva] 


vere used to obtain a monopoly position, 

the position and acquisition of assets and share of market was 

ed by L mol opoly position, plus this intent to monopolize, even 
use of legal acts, then there is no reason, within the discretion 
ourt. why divestiture should not be invoked in those cases 

int hy | eve it hould. 

» (CHAIRMAN. Do you believe, as a result of court decisions, sue] 

Lead case, it is now impossible or extremely difficult 

divestiture or dissolution in industries where such relief is 


BARNI I think that it is a difficult task. I think that the 
of antitrust enforcement shows that the courts are not prone 

er divestiture because there are always a hundred and one me 
il problem 

very seldom that a business organization is set up in precisely 


iy that lends itself to divestiture. 
Prob bly f it were, it would not be a very efficient corporation, and 
| if reasol { ind l ra| sposition on the part of the courts that 
(> 
I sav t it 1 point, not in a critical manner in any way; I 
it . difficult problem. IT think Judge Wyzanski pointed out, 
1 the lang we was u ed in the Attorney General’s report, ‘Ls 
lrastic relief is firmly grounded in considerat 
| at the Attorney General’s report said. 
\ yu ore W vzansk1 p { | 
It he intitrust held the courts have been accorded, by common consent, a 


ity thie have in no other branch of nacted law. 


ild not have been given, or allowed to keep, such authority in the ant 
field, and they would not so frequently have altered from time to time the 
etation of its substantive provisions if courts were in the habit of pro 


et Y ith the surgical ruthlessness that might commend itself to those seeking 
ite assurance that there will be workable competition, and to those aiming 
ediate realization of the social, political, and economic advantages of 
al of power 
That what one judge says with regard to divestiture. I think we 
( recognize that the climate that exists in public thought, per 
OHSCLOU ly, has an effect upon the action of judges, and | 
1 will alwaye ind h: ; loes } I believe. as ;: ttle 
it we will always find that Judges who, pbelleve, aS a Trult 
f conservative trend, take great care and cive their due thought 
what this one judge deseribed as a surgical operation, 
\ ee if 1 the record of Cases where divestiture has been 
vranted, They are comparatively few. 
Q)n the othe hand, ome really tremendous results have bee! 
ved by \ vestiture, and it 1s not a thing in the past. It is 


tl il Orit wes, al | our IC'] case ] a case where we are 











Nvion Spinners were requ red to divest thems yes of t ell tel 


their Canadian plants, ind now competitior eXiIsts there as a re 
of that ICT case. with its resultant divestiture. 

Che Cuamman. For instance, we get now into the patent hela, t 
outright purchase of patel is? that makes divestiture much morse 
cult. does 1t not ¢ 


Mr. Barnes. Yes 

The CHarmMan. In other words, if the patent owner could o1 
erant heensing rights rather than actually outright sale of the pate 
would that help the situation 7? 
Mr. Barnes. I] would 
The Crrainman. For instance, [| think of thi to get back aga 
to the National Lead situation n that National Lead purchased 
patent on titanium oxide and owt ed it: wherea had the owners ¢ 

it patent licensed their patent to National Lead, it would have beet 
! ch easier because National Lead not only vot the patent, but t | 

if till more pricel tI ino. the know how 

Vir. Barnes. You have got i terrific subject there, Senator. 

Phe Cratrman. And they got it exclusively. 

Mir. Barnes. LT would not go so far as to sav that upon my limite 


wledge a law should be passed which would prol bit lh Inve 
from selling his patent. 

ri rhaps that procedure - the only wav that he can achieve 
benefits that are constitutionally fuaranteed to him under our patel 
vstem. the product of h SOWNn ihventive wentius 


()) the other hand, | pomt out to vou that i orent many invel 


{ I do not even want to attempt to savy how many percentage 
e—buta creat many inventions today are issued not to the inventor 


lly, but to the emplover who accumulate the ment | processt 

of these inventive geniuses, and that is a problem that we are go 
to have to meet sooner or later: not the monopoly power that 1 Ve 
to the Inventor, but the monopoly power that ay be created by 
accumulation of a monopoly power. 

The CHatrMan. A series. 

Mir. BARNES Yes, the ace umulation: and that is exaetly why 

Che CrHarrMan. For instance, | remember a bill was introduce: 
In the Congress of the United States in 1941 eivinge the Government 
the power to Se1Ze, and the bill was worded this Way, the patents of 
a corporation needed by it 1 the eco duet of the wir. 


: There was a terrifie fight put up on that, by the big companie 
particularly, and they finally compromised by agreeing that the Gov 


ernment could commandeer licenses on patents but { 
itself was an invaluable propositior 
Mr. Barnes. Yes 
The Cramman. That would have been divestiture of the patent 
reht there. 


Mr. Barnes. Yes. It is a tremendous question. l think that i 


pore bably Ol e of the most fruitful nurenas for studv. 
Nc 4 vill reeall ( : 2 ' { 
VOU Wil recall, We have an extremely Import mt patel 
pend yr acgvainst hR¢ \ on this very question of weeciume latio oft oat 


ents and licensing in groups rather than singly, matters of that kind 
Senator OMarionry. What isthe title of that suit / 





rroblems. 


Industry 
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en in the theatrical 


Interest in it. the 
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pli 1} a ‘ li 
that some of the theater owners. t] 


comparatively advantageous posit on by 


‘re entered in the Paramount Pictures 


the competition of new entries bv the 
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Now, that 1 punishment because of what they had done. Whether 
want to nact that into law, that is, to prevent the big corpo- 
ition from competing with the little one, is a matter of policy that 
HeVona 
Senator O’Manonry. Of course, it is a matter of policy. But 
when we undertake to deal with any of these monopoly problems we 
ire dealing with matters of policy. A situation which the Depart- 
ment of Justice has confronted these many years, it seems to me, 1s 


that it is finding great t diffie ulty to successfully prevent monopolistic 
rrowth through action in the courts. 

When you go to the court you go in the opinion that there is a 
ay opolistic condition which ought to be prevented, so that com- 
petition may survive. 
My question, r, 1S simp r}y : Is not the real remedy to be found 
ction by Congress through law? 

I do not want to commit you to anything at all with respect to 


pecific action. But it seems to me that . 
Mr. Barnes. I think, Senator, if I accept your premise—there has 
been a breakdown of antitrust enforcement by inability to obtain it 
rough the courts—then Lagree with you that the only remedy would 


thro ih additional] legislation. 

Senator O’Manonry. Now, there was no consideration of that ap 
proach that T recall in this report of the committee; was there? 

Vir. Barnes. No: I do not believe that there was. 

Senator O'Manonry. The Department of Justice, in administra- 
tion atte administration, without regard to political complexion, has 
een moved to go into court because of a condition which the Depart- 
ment felt was violative of the principle, at least, of the Sherman anti- 


trust miWw., 
Your efforts—and by this I mean the whole Department of Jus- 
have been repeatedly frustrated because the courts do not go 
lone in their actine under the terms—the technical terms—of the 


Sherman Act and the other antitrust laws, and your defeat freque ntly 
ses from the fact that Congress has not suffie iently defined the issue. 
Mr. Barnes. I think that is correct. I think the best example of 

that is what could be accomplished under one rule—under section 7 

of the Clayton Act—that could never be accomplished under yout 

Sherman Act. 


Senator O°’Manoney. Right. 

[f it is agreed that in this country we ought to prevent monopoly 
from arising by allowing conditions to exist which enable a smal] 
group or a single unit to obtain a monopolistic position to shut out 
competition, is not the remedy to be found actually not in new means 
of helping the Department to enforce a very difficult law but in the 


tment of legislation 2 
Mr. Barnes. If you can agree upon the evil that you want to elimi- 
te, 1f you can, define it, if you can say that X is a monopoly—— 


Senator OManonry. Price fixing. 


Mr. Barnes. Price fixing, no question about that. 
Senator O’Manonry. And whether that price fixing is done by 
means of a written agreement or oral agreement or pattern, it is all 


mol ono] stir ‘is 1t not 4 


Mi 





Barnes. Right. 


‘ 













































STUDY OF THE ANTITRUST LAWS 2Q5 
Senator O’Manoney. Those patterns of price fixing, those patter 
ot dividing territories, those patterns of controlling product on are 
all monopolistic patterns, which you would prevent if you could 

would you not 4 

Mr. Barnes. I do not know what you mean by controlling prod 
tion exactly, Senator. Ido not want to be committed here to wl 
{| do not understand. 

Senator O’Manonrty. Well, what I mean by controlling production 
is by 

Mr. Barnes. Creating an artificial—— 

Senator O'Manoney. Holding down production to maintain price. 

Mr. Barnes. Yes: that is right. 

But, you see, I point out to you that we do not have much difficulty 
on price fixing how that is, it is well recognized aS a per se Vv iolation. 
That is not where our problem comes. 

You start defining monopoly: when you get to monopoly, where 
the dividing line? If you can define that by statute you would take 
an awful lot off us. 

Senator O’Manoney. Well, would it not be a good thing to put our 
heads together to find a way to develop that ¢ 
Mr. Barnes. Yes: indeed, it would. 


Senator OManoney. Well, I think that is one of the objectives of 
this committee. 
he (CHAIRMAN. Phat ls the pl mary obiect ve 


Mr. Barnes. As I pointed out here, in what I said. 

Senator OManonery. Unfortun itely, I was attendn Yy another com 
mittee meeting this mornimye, and could not vet here at the peo ning 
1 am SOrry if | interrupted. 

Phe CHatRMaN. No; I was going to ask if you had some question 
because I knew positively that you did. 

(70 right ahead with any more questions that vou have. 

Mr. Barnes. Senator, if I could, I would like to get back to some 

f the specific questions here because I think they Will Po nt up oO 
] onopoly problem. 

[ have gone down to page 10, Senator O'Mahoney. 

The CHatrman. | was just getting ready to ask you if Senator 
() Mahoney was through, to go ahead with your statement, 

Mr. Barnes. I will proceed then on page 10, the top of the page 

The general problem of Size considered, as you requested, | turn 
more specifically to the activities of the Antitrust Division i 
automotive field. During the past 2 years these may be divided into 
5 categories: First, the monopoly problem in the manufacture of auto 
mobiles; second, mergers among the smaller manufacturers: third, 
control over the distribution of parts and accessories by the mayo! 
manufacturers, which might exclude independent producers: fourt] 
sales of new automobiles to consumers by other than authorized dealer 


rand pi 


t |} 
1 the 


(LHe SO-( alled bootlegs he problem ) : and, fifth, }1 e avin 
packing by local dealer organizations. 

I shall sketch each of these problems generally from the vantage 
point of the antitrust prosecutor. Indeed, it is th S vantage point { il 
requires me perhaps to raise more questions than I can properly a 
wer. My belief is that law enforcement officials Hist shut OTe 
on investigations that n ay prejudice either the considered judgment 
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( ect Te approXimately one-halt of 
raging Trome thre port oft view of the 
( | ( lt mit C hry le mavV be ©O a | 
I rnd General Motor Phe first 4 mic 
ed by 50 percent its own prod 0 
| { try share some 6 percent >TO LY) perce 
| ie Phrrec tpplred to e aulo CLustry 
rither tf ! ess, uccurate Llowe Thre 
. ell ‘ e end of 1) «| «| ot seen) to eo min o 
\ ed fre { pect the pieture ceed | 
sii Acta piv to th tuation? ‘The Supreny 
tL that a persol monopolizes within the meaning of Lie 
Cl e yp esses the power °" to exclude actual on po ' 
te from the field when it is desired to do so.” 
v. f : 328 U. S. 781, 809, 811 
\ il to the offense of monopolization is not 
be exercised but only that it be possessed 
‘ { t when « ! lnistahce becom appropt t¢ 
| : t Ut Motors could put all other automotive pro 
fit wanted. That is one way of saying Gi 
\M | : Iti ie . ie powell tO eX lice. Not Lo be 1PNO} «| 
e ounel t ‘ord’s healthy comeback. That company, v 
pit Pes¢ ces, last vear sold almost one-third of Ame 
LuTO —_ ne as Ford n uintains this present vigor, col 
Uy ¥ Motor js I is EO Ford Pron the competitive arena ana 
(Cl Oil it lé omplete 4 Keven absent powel to cl ( 
eve CrOr (reneral Motors Possess that market streneth 
Q Olalt ection 2 if it ean drive out its competitor othe 
F I hort. to transeress section 2 must General Motors 
to exclude all—or merely all but the major one—of its com 





S tor O’Manonry. May I interrupt at that point ? 







~ tor O'Manonry. You quote the dee ion of the Supreme ( ourt 
, . 


Ame Cal bob 0 ise a person monopoiizes within the meat 
gy OF the act erever he possesses the power “to exclude actual o1 


potent Thipoe LOl from the field when itis desired to do so. 


rect statement of the law? 





rQOManonry. We 
\ir. Barnes. Well 


“i or OOManonry. Of co 


> | il'e present he 

LO Le ¢ ( ( ( 

( n bv the Supre eC or 
Pobacco case 


VI‘0w Bart Phat correct. 


itor O'MArONEY 
\I BARNES No, LT cle not Kl 


Senator OManonry. But vo 
the policy v1 Vou ana 
event any unit—I take t 
t olation where any ! 
petition, desires to do si 
Mir. Barnes. If it desires to do 
that hat [ad sedan litt 
il | cannot make tf il el 
\ t merely been e | hare 
+f 


Senator O'Matnonry. No 


TONY tough 


Yes. 


Mir. Barnes. 


as itor O'MAnTONE) But if. ; 


} 


ave ava unit po Sess Tne 

so, exclude competition 
Mr. Barnes. Or fix prices. 
Senator OManonery (cont 
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ANTITRI LAWS 
is General Motors grown, not by internal expansion, but by 
ew and then buving out its competitors. One ultimate i Issue may 
tory tO 1] ot the She rman Act. how probab le must (re ‘ne ral 


Lot ‘oxercise’’ of power to “exclude” be? 
\ ering these questions, we look, of course, to the Sherman 
ental goal of maintaining “effective competition.” 
quirv demands at the outset an investigation of such magnitude 
it, to pre t with utmost dispateh, would demand a high portion 
e Division’s manpower over a long period of time. As a result, 


t proceed, aware of the limitations of our resources. At this 
I enn only assure the committee that, to my view, producer 


entration lies at the heart of the antitrust problem in the automo- 

vi lusry. We inthe Antitrust Division are very much aware of 

we are alert for indication of significant change in the com 

petitive picture. I think that is a direct statement, Senator, that does 

iround the bush in any way. 
Senator OMA vey. No, I think it is a very direct statement, and 
oeva on ot the msue, 

Mr. Barnes. That is right. 


Of immediate importance, the Antitrust Division has had under 
tigation for more than a year complaints that General Motors 


onopolizes the manufacture and distribution of motor buses. It is 


fact that General Motors makes more than TO percent of all buses 
roduced in 4 country. It is also a fact that several other bus 
facturers have gone out of business in recent years. This inves- 
vation we now press with utmost vigor. We hope we will conclude 
{ thin the next everal months. Against this background, | deem 
her comment un seemly and impossible. 


Closely related to auto production concentration is the problem of 


ergers by small auto makers. Consider, if you will, the pat- 

o production in early 1954, the time the Division considered 
proposed mergers of Tludson-Nash, Packard-Studebaker. There 
ere then three major, and several smaller concerns. The majors 


IN949 produced more than 8) percent of new cars—leaving the 
ler firms with a meager 1414 percent market share. By the 


t 4 months of 1954, moreover, the majors had jumped to almost 9543 

percent—while sn vias producers’ share | iad shrunk to a bit over t per- 

In 1954 some of the smaller firms actually operated at a loss. 

Lhe] ire contronting us, then, rev fag the smaller companies fall 
fast behind and the larger producers surging rapidly ahead. 

Lo nst ti backoround, our a Was the propos sad mergers 


Ie talize these lagging smaller ota cae They would then 
ive broader asset basis, might economize by eliminating duplicating 
secure better dealer representation and sell more complete 


es of cal It should be emphasized that these companies merging 
he smallest in the business. Thus their consolidation spelled 
OMpelillve iivantage over the other small concerns. Vital to 

ir determination of legality was, I emp yhasize, this consideration as 
o the mergers probable effect, not only on the merging companies’ 
ability to compete with their giant riv: als, but also on any remaining 
maller companies. In this case, not only were there no smaller 
neerns to be disadvantaged, but the merger, by increasing the small- 


t firms strength, created far more competition than it eliminated. 
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partment corroborates this conclusion. I quote from t Live 
Reader. published by Merrill Lynch, Pierce, Fenner & Bean, dated 
Ainerieal M ( 
PSE vestment expert ( ‘hud 
s foul Wostant Ssauvings he merge Intecrat wis completed 
Q months Hudson product Wis moved fro Detroit to the Nash | 
Kenosha and Milwaukee \t Ker ‘ he Hudson He . nd W “psi \\ 
Wh hie st blv line sandw ! iy veen N fh Statesmen l \ ) = 
d the KR Die! Ame ‘ SOS ep | of dies te ik Ss Size 
tammblers, but i il othe ( oy ihe dime ob ¢ bor I} 
om producing system u b) he gy three for 1 l 
For example, GM uses the same she for Buick and Olds, I d for Ford 
fereury, Chrysler for DeSoto and Chryslet 
I jlains Pre nt R \ Retooling for 1955 models St us 80,000,000 
1 have cost S25 1 iol Nis 1 Tludson had oled sey ite 
citi hie ergel eant p uct of 1 pow tee! he 
single-style r-conditioning unit, and s orth Also inte I oe ( ‘ 
e forged parts, f ng rods to universals 
Atop the g toolil the company cut its parts warehouses from 34 
~ his Sve ? s m } ul \ wl é N 
fudson dealers funet tely and competitively as before l 
sales offices for the two organizations have been broug the s 
on 
All ul permits overhead to be spread over a big sales volume and rv 
vered unit costs. One 1 it happily reported by George Romney Separate 
ld not afford TV, but as American Motors we have picked off one 
TV programs of the veut Disneyland.” As a clincher, he adds Corie 
\ eale told 1 » out « } I to his show1 I ned Dist \ 


In that connection, | might refer to a statement made by Mr. Kuaise) 
rtly after the merger of Kaiser-Frazer and Will) In Which he 


ted out that not only was the tax saving, which I think all will 
ree, a Tnayor lmpe re] \ t part ilar merge! mMmpo t 
: it they had effected economies of $10 milhio product 
elr Ca 
\bsent competitive disadvantage to smaller rivals, Congress beyond 
oubt intended us to consider the merger’s effect o1 i 1) 
bility to compete with dominant firms. Thus, the report of the Houss 
mittee considering section 7, for example: 
Would the) prohibit ( tions from ging 
I ter COI! eLition te arger Col 
The report then refers to the “obj ction that the rorest 1 
nt would prohibit small companies from merging.” Rejecting th 
ossibility, the report concludes “there is no real basis for this obj 
on.” Lpph Ine this leo slative ouide, i con luded the auto mere 


lomitted ind I refer now to Nash Hudson and Studebaker-Pack 
ird, because the Department of Justice had not] 

Kaiser-Willvs merget constituted no substantial lesse1 fF OF Col 
monopoly. 

A contrary conclusion we reached regarding the proposed Beth 


petition nor tended toward 


lehem- Youngstown merger. Since litigation may well be in the offing 


My comments are pe rforce cursory. In steel, the > majors hay 
ey) percent, LD percent, and S percent of the basic capacity. Bethlehe m, 


of course, is No. 2. The remaining 7 of the first 10 producers range 
from 5 percent to 1.7 percent of capacity. In addition to that, there 
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ve ts 


spublic, N 


( ite Mmpanse and some 9O nonintegrated 
| ( ll of them with a smallet percentage than 
ere ive of total neot product on nthe United 
est steel producers. 
Ging smapa ‘ Bethlehem the second of t 
v ( xth of the first J \ioreover, much oft 
d Beth pS capacity stems from past mergers 
ergvers ( evel here were, of course, many CO} 
ind nonintegrated—mueh smaller than Youngs 
ix cl o need for Bethlehem and Youngstow) 
ompete with the SO smaller steel compantes 
eve ntegrated. Thus, not only would this 
( ! ite competition bet ween Bethlehem and 
tself I believe substantial enough to violate the 
a of course, to see on 7 of the ¢ layton \ct but 


{ ould inerease oncentration in the hands of 
enay { Sstury leade Be and thus widen the compet! 
the nereec companies and then smaller rivals. 


y. Bethlehem and Youngstow) that 
iv better comipete with the largest steel ojant 
to sav. in the language ot the Federal 


the Pillsbury case the result of the proposed 


urge 


Suilice it 


ket “dominated DV a few large con 

! of course, has been the trend in other industries 
under the policy of the Sherman uct. competition 
NMpanies continues to protect the consumer interest. 
ina it t was this sort of trend that Congress con 

ed to lt when it adopted the new Clayton Act 
| concentration underscore the necessity of applying 


to halt the Youngstown-Bethlehem merger. 


take a position against the proposed Bethlehem- 
rer, | pose the question, where would we stop mergers 


trv’ If the Bethlehem-Youngstown merger was 
| to approve any other proposed merger that 
in I ited States Steel’s 34 percent ¢ Could 
itional., and all 23 of the fully integrated companies 
inite ? Or should we permit the smaller 23 
i, olorado Fuel & Lron, Interlake, Armo, Inland, 
hlin / Neither of such would 


ted States Steel. 


we 


LOto) 


mergers create a 
Yet could such mergers 


itside the congressional-intended ban? In short, 
eers now seems the only chance to avoid the trouble- 
me years from now that automobile concentration 


neroer, l recall A recent state- 
eood friend Bruce Bromley, counsel for Bethlehem 


ve Bromley stated, and | quote: 


; ] ] 
ne proposect stee l 
I i 


ir belief, the greats part of the growth of thes 

‘ has been by expansion of their own facilities 

For imple, in the case of Bethlehem, about two-thirds 
rr t of eX] n of its own facilities: about one 

| lities In the ease of Youngstown, about three 
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‘ a ] 1: 
RNES bes; they have ship yvards 


IRMAN. A number of them. 
ES. What I was trying t ) pol nt out there was that we 
eto make a n  comnomaca bacnine ? is based only on the 
YOU ¢ pact 
e 290—C'o! ee over the distribution of parts and aeces 
major manufacturers. Shortly after I took office in 
| isked to approve a erand-jury investigation of 


it Ford Motor Co. required its dealers to handle exelu 


or at least to sel] a pecified quota of, parts, accessories, = 
ide or approved by Ford. Instead of authorizing the grand 
e Attorney General and I determined to communicate with 
Co. and endeavor to obtain voluntary access to its files. 

} ifter ee sidering our request, eranted aecess, and repre 
| e Department of Justice have examined the files re] il 

man an \ Ford dealers The ehcatnation has been con 
only Detroit but in various of Ford’s offices seattered 

if the country I am informed that over 10,000 Ford docu- 

een copied by our investigators; perhaps I should 


TO! 


=SOT i That Ford Was 


ists that it has a 


RNES. That 


from persistent v from Ford 
n independent manufacturers and jobbers of parts 
dealers to do 

\ccording to the complainants, independent 
1] ers of part 
ds of 


( omplaints not onlv 
business 


requiring its 


and accessories were thus excluded 
ret ul outlets represented by Ford 





tor is flatly denied the It could not de nV, 


1949 it required its dealers by contract to 


accus ition. 


vely Ford parts and accessories. THlowever. in 1949 Ford 
dealer contracts by removing the express exclusive deal- 
ent Perh: ps this was done in deference to the decision 


in the Ntandard Ntations ease (337 U.S. 293). 
richt to take all reasonable steps to see to 
do not palm off as venuine Ford parts items that 
Ford. Ford also insists that it 
dealers adequately represent it as mer 
Ford maintain that it has 
that I would not disagree 


was the factual result that 


not ule or ipproved by 


to 11 t that it 
parts aaa accessories, 
e than this: and ] ae i Say 
of those contentions if that 
ition might disclose. 
O’Manont y. The former 


/ 


activity was 
abandoned C 


done by contract, 
is exactly 
O’Manionry. And 

list in that paragraph 
ny ) ritten contract 


why we step yped 1 nto it. 
now Ford insists upon 
how does Ford make them effec 
. with its local representatives ? 
Nes. That is exactly why we have got the 10,000 documents, 
sures which may or may not exist, but it is 


: ; 
these policies 














HONEY. The 


record shows that pressures were made ? 
Nes. Complaint 


nas been made that pressure eXIsts. 





ANTI 


The CuamrmMan. Judge, in this particular field in order te 
anchise, and I am talking about not only Ford but all dealer 


3 rst have to buy a big stock of parts; did you know that? 
Mr. Barnes. Yes, sir 
Che CHoarMan. Of course, at that time they enter to an ag 
ent that if they revoke your franchise they will take the parts ba 
R BARNES. Well, | think you should know +] it since o ir invest 
ratio started that procedure has been ehaa ced] a little b Ga 
lealer go rets a better deal, he gets more money for his parts 
loesn’t have to quit so qui ickly. 
{ Several things have chat ced, whether there a relationshiy 
the investig ition or not, I could not say. but I am merely report 
hroi ologically. 
Che CHatrmM an. I will ask you another thing. if vou are aware t 
the parts that they buy from other producers, shall we 
roller bearings and ball bearings, that those manufacturers have 1 
put a code number for Ford or Buck or Oldsmobile and they ha 
arious different prices on these items, although in manv cases the 
are identical ? 
, For example, you can buy a front-wheel bearn or for a Chevrolet 
l e price and the identical same bearing that goes into a Buick 


DUY at a higher price because it has the code number for the 3 

. narts list. and then it woes on up to the Cadilla ‘ ind you pay 
! higher price if you put it ina Cadillac. D id you snow that / 
f; 


Mr. 'h \RNES [ did not ] mow that spec] ific 


ic Oo. 
The Cuarrman. Well, there was a very exte1 ave hearing held by 
the National Defense Investigating Committee on that subject. It 
brought that out and discovered that in bearings alone in Army ware 
Rainn ve were required to have considerably more than 16,000 bin 
l because of those numbers, because the manuals gave them by number. 
| whereas actually we needed only 8.000 1f ve bought them direct Tron 
: Timken at id had kr 1own the sizes. 
And the Army is still trying to work out, and the Navy too an 
) the Air Force, a cross index on these various parts that are the same. 
And in Italy at one time General Clark destroyed 3,000 trucks be 
| cause he did hot have bearn os for them, althoi ah he had } lenty oO 
bearings there, but they had the wrong bearing number. . 
3 Mr. Barnes. I recall once coming back from Mexico that I broke 


an axle on a LaSalle that shows you how lor YF avo it was and 
could not eet one for a LaSalle but I COT a cheaper one for Interna 
tional truck that fitted per fectly. 


Senator O’Manoney. That leads me to this sentence which you have 


written as the result of the investigation of Ford: 


Ford also insists that it has a right 1 nsist that ifs dealers ade« 


ent it as merchandisers of its parts and accessories 

Now. does “adequately” in the ease of the Ford management me 
“exclusively”? 

Mr. Barnes. They say it does not. That is what we are try 
to find out—whether what they say is what the fact is. 

Senator O’MAnonrey. pace w would you measure “adequate 


That is a concept of man ment and the Department of Just 
Mr. Barnes. It is very “i i ult 
Senator O’Manonery. And it is not fixed by law. 





Mr. Barnes. That is right. 
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Is quite 
inferior. 


protection for the mia 


Oll parts which are 


adhbANIOUS TE Hush because they wre Good, but 
[ it are not as wood as some indeper dent hia 
eV WA to push the nalepe clent }>! 
ey eT lo ra fieulty hot refer ne to |. 
( Cl \ 
otha 4 ere it affected the rina 
( | t ane | } oO ele 
‘ ( bruni le like Ford, ¢ rvsler. Pa 
( oa" vy whe Vou vel nto Thre q ( 
) elit nufacturer particularly 3 
t*) ire 
cr ! Ot hate ) ve rte 
\ ive to cohad 4 eh) | It stigvath 
elit | 1) ippv to repo! | il eck | { } 
e i | 
t ict Wit! ts dle lers mad hn cert 
ons of its standard contract more ft i 
vrenel \ | ye © OWE. ho ever, that the =T 
I et mV auto manufacturer and any > bier ie 
rere opport ty for abuse And | 
\ pour loa Olwpahy. j 
\ I { 1) sit proposes tO be partic ! 


adeadtel 





Lie] We CWsprupr ili¢ ormer 1 
rare nd told them t it if Chey cid Ot retuse advertising Tro 
ootleggers’ they (the ce ilers ) would cease To navertise ! Thess 
(ila. I an happy to report that this entirely unauthorized \ 
(tf has ipp rently hot eeced., I) Some ise These boycott 
ive re ulted n the fil | f private treble CLida oe ct 3 by the 
“hootleggers” avast the parties nvolved ] the hboveott. | Ler’ 
» rule in this country, as I see it, permitting businessmen to tak 
e law into their own hands and organize a boycott through cone 
I tion against ul popular competitors, 
Price fixing and price packing by local dealer orgat itions 


wret to ll form the committee that local associations of automobil 
lealers may be engaged ind this apphes to more tha one Col 

unity hn conspiracies to fix or pack prices for new automobiles 
| stress the word “local” because there sno evide) e that the Nat 0) 
\utomobile Dealers Association has had any part Nn these price 
NXIng schemes. Members ot these local associations agree upon un 
form additional or extra charges involved in the purchase of a new 
\utomobile. This practice is commonly referred to as “price packing.” 
The retail prices of automobiles are not controlled by the manutfa 


irer under our fair-trade laws. Thus each dealer has the 1 ht to 








Hh - / ()] Phil ANTITRUST! LAWS 


r the prices at which he will sell the automobile. 
Thi envier also ] Vv. 11 he chooses, “pack the price” by making addi 


east imposition ot such acd 1} tional charges by indi 
dealer’ if pendent action does not violate the Sherman Act. 


Phe dealers do not, however, have the right to agree suimong them- 
\ upon the prices that they will charge for automobiles. 
| have bee low to act on these persistent complaints of price 
rary] by loeal dealers I have already commented upon the di 
parity of economic power as between the manufacturer and the dealer 
wuitomobiles. This disparity makes me hesitate before attacking 


ombination of dealers in a single community for fixing the prices 
h they will sell automobiles while the vastly more powerful 


ifacturer is Tre LO set the price at which if will sell to all dealers 

ghout the country. Nevertheless, I wish to take this opportu 

Lo issue a Warning that if local associations ot dealers continue 

igree among themselves upon the price, or aly element entering 

nto the price ot new automobiles. we shall prosecute, In line with 

tablished pol C\ ot this department, prosecutions of price fixing 
emes are on the criminal side. 

[ have surveved for you activities in the automotive field in the 

Antitrust Division during the past 2 vears. I hope I have pointed 


the major competitive problems which that industry presents. I 
trust that my survey may have suggested areas in which this com 
mittee may wish to devote further study. 

Senator O'Manoney. Judge, as I listen to vour paper and your ex 

mporaneous remarks, [ am bound to say that I found throughout 
many quotable sentences and many clear statements of what I believe 
to be sound principles, and the one causing me to make this comment 
on page 23, the last sentence of the top paragraph: 
There is no law in this country, as I see it, permitting businessmen to take the 
w into their own hands and organize a boyeott through concert of action 

\inst Unpopular competitors 

[ assume that you would also agree that if the sentence were to be 
cut in two and you were to say, “There is no rule in this country, as 
I see it, permitting businessmen to take the law into their own hands” 
period. 

Mr. Barnes. I concur 100 percent. 

Senator O’Manonry. And our problem is to make clear the law, 
so that it would be understood by everybody: that is the trouble, that 

the whole basis of your an timonopoly trouble: isn’t it ? 

Mr. Barnes. I don’t know whether it is the whole trouble or just 
part of it. 

Senator O’Manonry. Well, it is the basic trouble. 

Mr. Barnes. Yes. I can talk at ae leneth on that. but I don’t 

now whether * this is the time for 1 

We do not like to try cases and ita —where, for example, there is a 
pure price fix—and then have the judge say that he does not think 
anybody ought to plead guilty to a price fix in an antitrust case, that 
there ought to be a nolo plea, and if there is, why, he has the discre- 
tion to determine that. We do not. We can only make our recom- 
mendations and, as a certain judge did in 1 case, he then fines, as the 

sult of a price fix, he fines some defendants $50 and in 1 case $25— 


~ 








e on the other sic I think that a judgment like that is extreme! 

d for law enforcement, not only in the antitrust area, but UnLy wher 

the law-enforcement area. lLlowever, there is that attit le on the 
of certain ludees 

We have areas where we have great difficult, In convineimne a \ I 
court that antitrust 1 omet!] Ing that thev shoule “ive serlo 

islderation to 


sehnatol CO MAHONEY And that sugeests a quest On wh Chi Came To 





\ 1 al Hen Vo expressed a great deal of distress over the failure 
r «one oft the courts into \“\ hich ‘i ocnse had gone to adopt vou! po { 


hese antitrust cases which you brought. 
Would it be possible for you to make a list for the committee of all 


e cuses which. and | hope there are not too many, of the cases whiel 
} 
i 


view, oh one Ol I 


ive been brought since you have been in office in which the « ourts cid 
ot share your point of view, so that we might have an analysis of the 
easons Why the judges did not share your point of view ? 

Mr. BARNES. Well, senator, Iw iI] give you anyvth hy th it | have 
It isa matter of public record, very obviously. 

May | suggest this: I have been asked to appeal before some judicial 
onferences, and what we are just now talking about is going to be 
e substance of some of the things I am eoIng to discuss. Now, to 
wer vou suggestion specifically, it would require me to pass judg 
ent on a very complicated hatter 

Senator O'Manonry. Oh, no; 1 was not intending that you pass 
iny judgment, just that you give us the facts. 

Mr BARNES. | could vet upa list of I would not even Say ‘“inade 
lute awards, I would Say very low judgments in criminal matters 
from which you or anyone else could draw your own conclusions. 

Senator O'Manonry. Well, cases in which you feel there was a 
nonopoly violation in which you brought the suit and in which the 
ourt rules against vou, and by comparing the charge which you made 
th the decision mace by the court, I think this committee would be 
Very much illuminated. 

Mr. BARNES. Well, | will be olad to furnish that. 

Senator O’Manoney. Without calling on you for any judgments. 

Mr. Barnes. I could point out that that probably would be a list 
of cases that we had lost. 

Senator O’Manonery. Yes. I did not want to use that word, I left it 
pto you. | Laughter. | 

Mr. Barnes. Yes. Unfortunately, we still face that word—and | 
nk IT should also say that it would not be a very long list. 
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~ tor OManoney. Well, I did not expect that it would be. 

Vir. Barnes. And we could give the committee those that we cannot 
to trial nd that. of course, 1s another of our problems. We 
ise n New York, where most of them would have to be filed, 


ediately we have 2 vears’ delay before the case can be brought 
“i itor O'MAnHONEY. Why do most ot them have to be filed in New 


Mir. Barnes. Because that is where the business is and where the 
tract took pl and where the corporations have their being. 
Senator O'Manoney. Of course, I knew all that, 1 knew what your 
vas going to be, but I just wanted it made a part of the record 
Ir. Barnes. The national corporations 
itor O°Manoney. And the trade of the whole United States, 
f the 48 States and of local communities and counties is voverned 
New York because we permit the national corporations which 
irry on this business to obtain their charters from States authorities 
ho have no jurisdiction over that in those States 
Mir. Barnes. I think it should be said, to cover the subject fairly, 


Bs ee 


iowever, that there is a greater awareness of the antitrust law and a 
creater number of cases filed in other sections of the country other than 
Ni York and Chicago, and frankly we favor it where we can, be 
ise of th s delay problem. 
I have particular reference to New York. When we can, we avoid 


ne in the southern district court simply to avoid delay. We have 
i case now that we are trying to work out an adjustment. and I am 
<atistied that we can never work out an adjustment for at least 2 
vears, and at that time they will come and start talking to us but not 
intil that time, they will obtain all the benefits of continuing their 
tivities. 

Phe CHamman. Any further questions ? 

Senator O'Manonry. Well, I did not want to take up the whole 

mie, 

The Ciatrman. Well, go ahead. I have got many questions I want 
to ask him when you are through. 

Senator O'Manonery. Well, let me defer to the chairman. 

The Cratmman. Off the record. 

( Diseussion off the record.) 

The CrarrmMan. I was going to ask you this: Don’t you think it 
vould be advisable also to get a list of the cases that have been won 
by the Department of Justice ? 

Mr. Barnes. I would be very glad, much happier to furnish that list. 

The CuarrmMan. With the penalty assessed in each case. 

Mr. Barnes. Yes. 

The Crramman. That does not leave any discretion with you and 
you cannot be blamed for anything; and let the committee draw its own 
conclusions. It is simply that if the Department could furnish that 
[ think it would help us rather materially. 

Mr. Barnes. I would be very happy to furnish that. 

The Cuatrman. Both civil and eriminal. 

The list provided by Mr. Barnes is as follows :) 
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Antitrust cases filed May 1, 1958—June 15,1955 


Of the 76 antitrust cases filed by Judge Barnes (May 1, 1953-June 15, 1955), 
he present status is as follows: 


Civil: | Criminal: 
CON aitaicc cies coadtnebaleaamecsaeis 12 Nolo contendere__-_ eisai ae 5 
SRN ices eeisenoees 0 Dismissed (by court) -----_~ 1 
aa se ca tees eal 0 Litigated: 
NU iad cncitaclie eatin a -— = l 
FN eis ccretapesdets, 1 
Guilty plea_____- 
| PONG inca n cn iiccicamiatihay “ae Pending ~._.- icnanaiceta 2] 


Total pending antitrust cases: Civil, 78; criminal, 30. 
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( iled by Barnes and terminated by consent decree 
f } 1 r 
Da nani bes How terminated 
Jan. 8, 1954, tern ( Mar. 16, 19 
trict of Mi 
1313 
{ Jan. 26, 1954 t ¢ Cor Fet tod 
5 Jer y CLV 
$-54 
Apr. 19, 1954 astern | t Apr. 19, 1ly54 
tr Mict i 
vil 13401 
I M 28, 1954 yutherr Co t May 28, 1954 
listrict of New York 
civil 93-270 
l I I \ Co a} June 29, 1954, northerr Consent June 29, 1954 
district of Alabama, 
civil 7719-S 
iarine & Color Co. et al June 29, 1954, southern | Consent Oct. 28, 1954 
district of West Vir- 
ginia, civil 739 
A ciation et al Nov. 12, 1954, district of | Consent Nov. 12, 1954 
New Jersey, civil 
&SO 4 
titel & Embroiders Associa Nov. 12, 1954, southern Do. 
I district of New York, 
civil 96-390 
Kast in Kodak Co Dec. 21, 1954, western Consent D 21, 1954 
district of New York, 
civil 6450 
: } rs§ Association of Los | Mar. 1, 1955, southern | Consent Mar. 1, 195 
A district of California, 
civil 17914 Y. 
Ma ( iin Manufacturers’ Associa Mar. 18, 1955, trict of | Consent Mar. 18, 1955 
Rhode ilnod, civil 
1816 
Ar in Monorail Co May 5, 1955, eastern dis Consent May 5, 1955 
trict of Ohio, civil 
31799 
n Hauling & Warehouse Corp., et al_| July 15, 1953, southern | Apr. 27, 1955, consent 
district of New York, decree as to all de 
civil 86-286. fendants except union 
and 1 individual 
4 American Can Co May 21, 1954, northern | Dismissed by court 
district of California, Dec. 8, 1954 
southern division | 
34089 
Milk Wag Driver Local 753, Interna- | July 30, 1954, northern | Dismissed by court, 
t | Brot hood of Teamsters, Chauf- district of MIllinois,| June 3, 1955 (liti- 
t n & Helpers of America eastern division, sup- | gated 


plement to civil 2088. | 


Mr. Barnes. We not only have the problem, of course, of delays 
in getting the cases to trial, but occasionally we have the problem of 
eetting a decision. We have one case that was tried in the fall of 
1953 and we are still without a decision and that case was a compara- 

vely simple price-fixing case, taking 13 days to try. 

lhe Cuamman. Doesn’t that lead to this conclusion: That is some 
of th ese cases the judges get sympathetic with the defendants because 


the defendants put up the plea, “Well, we did not understand the law 
vay,’ and perhaps should not some more specific law or clarifi- 
ition of the law be called for? 


Mr. Barnes. Well, I do not doubt that that plea would be made by 
any conscientious lawyer, and I would not blame him if he did make 
t. I do not know how much worth it has as far as the courts are 
concerned. It is pretty hard to say as to that defense how it would 
be applicable to a price-fixing case, for example, for certainly you 
blame the judges for listening. That is their duty and you 
cannot blame co sine for urging it because that is their duty. 

The Cnamman. You know, Judge, from experience probably, that 


cannot 
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t of the big law firms have at least one n ember in there who 
for mitigation or reduction of fines. l we ll remember a judge in the 
district court in my State one time saying, “Can't you cry a little o 
v shoulder 4” dum ing the trial of a case. 





“Mr. Barnes. Well, human nature being what it is, I don’t think we 
do too much to nee that situation. 
The CHarrman. Oh, I know it, but I say that does come into it t 


ereat extent now. Judge, do you feel that the antimerger amend- 


hit 5 now adequate to prevent the danger of concentratiot of 
economic power as if is on the books ? 
{ Mir. Barnes. I have heretofore suggested that a study might be 
ide of two things to correct areas that I think might well be subject 
4 to further study. One is the peculiar distinction, when there is a 


transfer of stock, as to what corporations it is applied to, as compared 
to corporations to which the law is applicable when there is a transfe1 
oft assets. 

Now, the statute, as you will recall, section 7, reads something like 


no corporation shall acquire the stock and no corporation subject to 
Federal Trade Commission shall acquire the assets— 


Now, that creates two classes of corporations and very obviously 
ertain public utilities and banks are excluded from the second cate 
ory, so that permits banks to effect a merger that an ordinary cor- 

ration could not accomplish. 

Now, personally, I do not see why there should be this distinction, 

th two different groups of corporations—one which, if they are in 

they are prohibited from transferring assets and the other from 
at transferring stock. I think there should be a uniformity there. 

Now, perhaps I do not know enough about banking and they can 

convince me why it should be that way, but I have not yet heard it, 
an ad the ¢ ‘oOneress ional history of the amendme ont, section 7, throws no 

light on the vA Sate of creatin o these two different categories. 

I think that s hould be studie d. Now, perhaps there shoul l be some 

xemption for banks. I would like to hear the argument. 


7S Senator O’Manoney. Well, I remember the deve -lopme nt of we at 
rf imendment, and I would say to you that no thought was given at an 
of time to any action toward a distinction between the banks and- 
A- ‘He Barnes. Other organizations. 
Senator O’MAHnONEY. Other corporations. I guess it was realized 

1e that the banks obviously were not covered because the original act did 
se not cover it. And I think it was obvious that when the act was orig 
Ww nally written Congress was thinking of mergers in terme of aequisitic 
h- of stock and it was some time after that Congress discovered that they 

an make mergers without buying the stock, and it was then that we 
ry brought about the amendment—but they were dealing in that pai 
re ticular category. 
re Mr. Barnes. I am not sure, but it appears that it was merely an 
ld oversight at the time of the amendment of the law, because there is an 
1 absolute lack, so far as my staff can find, of any reference in the con 
ul eressional history. 
Vv. Senator O’Manonery. Well, I do not think it was so much of 
at oversight as it Was a desire to get one job done. You ean compli “ate 


legislation by taking in too much. 





} i qoupt \ | iL Pass tial 
Oud De a bye for study Id ot 
( 1g OW |eé Lor On. thie ib ye to 
\ ) t to the ime rul is othel 
{ il L Tourn lg that life insura ( om 
t i e as the banks do 1 these 
ARN | rvers’ No, sir. 
By fu ing capital for mergers, shall we say ? 
BARNI Well, that is a different question. They certainly fu 
pital fora great many of these mergers; yes. 
Caiman. Well, have vou found that they buy stock in cor 
a ; : : 
Barnes. Why, certainly we find that and fire insurance com- 
fact, are nothing but investment trusts plus a few policies, 
CHAIRMAN. I think, and I have always felt, that that feature 
( ivton Act is brought ibout D\ the fact that at the time the 
Vrittehn, 1b was thought that banks and insurance companies 
yrother pee ple’ money al d that they could hot go into the 
pital | Don’t you think that was just about the same 


DARNES. I hesitate to s L\ what the reason was, there. 


Now, the second thing, 1f I may proceed, that I have suggested is 

{ again if is an attempt to achieve uniformity as much as pos- 

\ make the same ground rules applicable to anyone that is con- 

the matter: J it IS, that there should be some requirement, 

~ as section 7 18s on our statute books relating to mergers, that 

Ppol it10n that proposes to merge and J think there should be 

mitation as far as size is concerned, so that you eet away from 

‘ himus transactions that there should be some notification 

proper Govel ent official, which I presume would be the Anti- 

Division of the Department of Justice and the Federal Trade 

( « On, a ifficient number of days in advance of the proposed 

that examination of the factual situation could be had. 

| would make the notification compulsory, not consent compulsory, 

e very obviously any business should have the right to go to 

court if they disagreed with the rulings of either the Federal Trade 

( 310 " rthe Department of Justice, or be brought to court, and 

1 vo ahead with the merger on their own volition if they want 

1 he consequences of an attempt subsequently LO unscramble 
the ¢ ejet 

Phat is particularly important as far as the Department of Justice 

is concerned, but not as important as the Federal Trade Commission 


| 
19 





ed, because the Federal Trade Commission does not have 


uning power that we have. 
portant to us so we can be ready to take action prior to the 


me that the merevel has become an accomplished fact, if such action 


H TAM N. Wel 





now, Judge, since the number of mergers in 


. 


4 was three t es that of 1949 and only slightly less than the high 
17, does it not appear that the antimerger amendment has 
ttle effect upon the merger movement; I mean the antimerger 


nk ad ii pow das 





ed ! the last venl and the oe cases that tne Depart Le G « 


e has instituted in the last year, there has been no atte pl LO 
section 7, as amended, and very obviously, when I say there 
ee! no attempt to e} force it, I meal by liti@atio ; During that 
here have been quite a tew mergers that have been stopped 
panies who could not obtain the Department of Justice APPror ul 
here the Department of Justice or the Federal Trade Commissio1 
fused approval, and there has been as a col sequence a stoppin r 
mergers, 
example, this vear in addition to the mergers that we pick up 


examination of financial papers al d busines periodical 
vear there were three mergers presel ted to the Department ot 
il tice, No: there were 11 mergers presented to the Department ot 
Justice, of which 3 were cleared: 3 were abandoned after we indicated 
it did not look as though we could give our approval: 4 were 
lly denied: and l is pending. 
Phese denials, of course, relate not to this year but previous years, 
elate to the Bethlehem- Youngstown denial. , 
Senator O’Manoney. Your source of information apparently has 
een through the business press. 


Mr. Barnes. That is where. Now, for example, Senator, in the 


st 2 vears we have had less than oo) mergers suggested to the De 
tment, where they requested our advice and during that same 


period of time we have gone into 1.600 mergers. 

Senator O’Manoney. What would vou think of a law that would 
require merging companies which handled over X percent of the 
product in any gviven line to olive notice to the Department of Justice 
the Fede ral Trade Commission ? 

Mir. Barnes. You mean X percent of the total production ? 

Senator O’Manoney. Yes. 

Mr. Barnes. I have never considered that as one of the measuril or 
ticks. I think there should be some notice—whether that should 


be the measuring stick or mere dollar volume is open to debate. 
Senator O’Manonry. Well, some measuring stick. 


Mr. BARNI S. Some measuring stick, Ves 5 I am for that. 

[ think that most obviously—well, in the first place, the Govern- 
nent has A tough psychological hurdle to overcome if there is a 
nerger that is accomplished with an amalgamation of all of the 
resources and the operation, and then the Government goes in and 
says, “We want to unseramble this.” There is just a natural re- 
luctance on the part of the courts to order that unless they are awfully 
convinced 

Senator O’Manonry. Because it was permitted. Well, here is an 
open forum, Judge, you have an opportunity to make a suggestion 
to this committee, the form of a law which will require notice of 


? 
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ntent to merge to be | led with the Department of Justice, aha you 
dratt your measuring stick. 
Mr. Barnes. If you request us to do so, why, we will, the Depart- 
ment of Justice will, I am sure, be pleased to make suggestions. 
Senator O’Manonry. Mr. Chairman, I suggest that we make that 
formal request. 


Phe CHarrman. I heartily concur in that. Don’t you think that 
ild be helpful to you? 

Mr. Barnes. Personally, I think it would be good. 

The Ciairman. Instead of unscrambling something, get it straight- 
ened out before the « gos are broken. 

Mr. Barnes. [ personally believe, as I said, as long as Congress 

ts wisdom has enunciated the requirements of section 7 to meet 

these things In their Inciplency, it is foolish not to give to the enforce 


ment agency the mechanism to meet incipiency, rather than to 
Wall 

The CHamman. Well, don’t you think such a bill should require 
you ilso to pass on that and render an opinion 4 

Mr. Barnes. You mean pass yes or no as to whether it is lawful 


The CrarrMan. Give an opinion. 

Senator O’Manoney. I believe, Mr. Chairman, that in drafting such 
a law we should fix the standards and not give just a blank check 
tO any « ommission or any department to decide. 

The CHarrmMan. Yes; I agree with you. The law should include 
the standards. 

Senator O’Manoney. But two very valuable suggestions have been 
made by Judge Barnes this morning: One, the broadening of section 7 
30 it may go into other fields of business and commercial activities 
than what is now covered; and, secondly, the point we are now 
discussing. 

Mr. Barnes. Notification. 

The CHatrman. If you will recall, Senator O’Mahoney, in the 
TNEC report 

Senator O’Manonry. I remember. 

The Cuatrman. Such a recommendation was made. 

Senator O’Manoney. I remember. 

Mr. Barnes. May I say just this, Senator: I don’t want to be misun- 
derstood. I don’t know exactly what you mean by “broadening” the 
AC. 

Senator O’Manonry. Well, you suggested banks ought to be in- 
cluded. 

Mr. Barnes. Yes. I say that a bank should not be permitted to 
achieve by transfer of assets what it is prohibited by transfer of stock, 
if it is the only corporation that is so treated, and there should be no 
special rules that I can see why that should result. 

Senator O’Manonry. Well, it would require study, as you indicated. 

The CuHarrman. We will recess until 2 o’clock, if you can come back 
at that time, Senator O’Mahoney, and the reason is I do not have per- 


| 


mission to hold over in the afternoon, and I want to go to the floor now 
to get that. Is that satisfactory to you, Judge? 

Mr. Barnes. I can be here. 

The CHatrman. I do have quite a few questions I would like to 
ask and I am sure Senator O’Mahoney has. 











\\ ereupon, at 12:10 the subcommittee reces ed. to resu ( 
) . tne same day.) 
AFTERNOON SESSION 


| e (| HAIRMAN, The committee will come to order. 


| I to apolog ze, but I have been trying to get permission of ‘ 
— ‘ oO gO ahead, and I have just gotten it. 
mn What circumstances, Judge, do you seek l temporary ll lunet 
W hie ve file suit based upon a merger‘ 


STATEMENT OF STANLEY N. BARNES, ACCOMPANIED BY ROBERT 


A. BICKS—Resumed 


\Ir. Barnes. There ire two problems there. We ee 
der two circumstances: where the merger hi eacdy bee! 

O nated and where it is about to be consummated. 
Wi al only speak from experience, and the three cases in whi h we 
ed action, that is, the General Shoe, the Hilton Hotel, and the 


Schenlev Industries. 
In each of those cases the merger had actually been consummated 
thout approv: al and without notice to the Departme nt of Justice. 
Therefore, in those cases we had to survey the situation to see if 
here were any interests that would require us to ask for restraining 


orders or Injunctions. The injunctions were obviously not necessary 


ose three cases. 
\s to restraining ordel Ss, We did ask for it in one case, Schenley, and 
it matter is at the present time still a matter of negotiation as be- 


tween counsel for the Department of Justice and Schenley to deter- 


mine whether or not we can agree upon the nature and extent of the 
restraining order that should go into effect. 

Now, in the type of case such as Bethlehem- Youngstown, we have 

inced publicly that if they propose to go ahead with it, and i 
ind when they execute a contract, then we propose to seek an in- 
junction to prevent their doing it. 

The CHAIRMAN. Since the Clayton Act is designed to stifle the 
tendency to monopoly and lessening of competition in hag ir Incipiency, 
is it not especially vital that the enforcement agency be able to act 
is expeditiously as possible in merger cases ¢ 

Mr. Barnes. Exactly; as I attempted to express this morning, it 
is a reason why I think it is only commonsense if you expect an 
agency to reach a situation in its incipiency, you should enable it to 
act as soon as possible, and give it the information in time so that 
it can act, and that is the primary reason why I believe it is essential 
that there be some uniform requirement as to notice if we are going 
to enforce section 7 relative to mergers. 

The CHatrmMan. Do you think the processes of the Federal Trade 
Commission are suited to merger cases where the passage of time 
greatly complicates your opportunity to unscramble a consummated 
merger { 

Mr. Barnes. No; I think that it is a matter of degree. I think that 
e Department of Justice, with its ability to obtain restraining orders, 
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to prevent the ultimate necess t\ 
et than can the Federal Trade Commissiot 
| itis er, that the Federal Trade Commission the 
Department of Justice to take such , 
lo se hich, to my knowledge, it lia ot 
(| | eV e | pon} ‘oul that It mig ery 
Of Ll by the Federal Trade Commission, the need 1 ive 
( roceeding fit does not approve the merger, 
| ilter of } ey as to whether both avencies shoul have 
Ol Ol We have it: thie Federal ‘Trade Commiiss eS 
\\ ula to tat the initiative for them if they st 
ius J ive not 
| ( IRM Jude nd t s vetting into an area t [ am 
terested i not this an area, this one, where the 
tion of Federal Trade and the Antitrust Division 
ind should not some thought be elven to entrusting the 
De equipped to handle the problem with exclusivs \] 
What I mi that is: I have found that when you get two 
ncies or three with concurrent jurisdiction on a subject, vou 
t¢ tuation where sometimes neither act. and some 
Cb. | vet in each other's way: is that not a fact 4 
Mir. Barnes. If you are talking about what ordinarily happens, J 
we ha to recognize that as just human nature. If vo ive 
ponsibility, and it is everybody’s responsibility, then 
responsibility. , 
The CHarirMAN. Ye 
Mr. Barnes. But I] } int out to you that I have repeated] ile 
Thi tatement. and thus far have not been challene@ed, that at no time 


ce January 20, 1953, to my knowledge, has the Federal Trade Com- 
mM on and the Antitrust Division of the Department of Justice been 

iny one corporation’s books on the same matter at the same time, 
and we have tried very strenuously to avoid that. 

We have done that by operation of a comparatively simple and 

omplicated system of liaison and conference, both on an operative 
level and at a high level, by a system of priorities that undoubte ily 


ot the most efhiment system that could be devised, but nevertheless 
we out suprisingly well in practice, in my opinion. | 
Phe CHarrMan. Do you not think it would be better if we s] elled 
out the JUurisaictio ind the responsibility and authority so that each 
« t his exclusive responsibility was and what his exclusive 


Mr. Barnes. Well, I do not think I am qualified to answer that 


ie rice na 
I have o1 ly en it in operation where both have exclusive jul S(l1c- 
tion along certain lines. TI think it has worked out quite well. It is 
oil L\ 3 possible oO ovel look some field where action should be taken. 
But I also point out to you that when there is concurrent jurisdic- 
tion that itwo-edged sword. It puts you on your toes. 
There is quite a little rivalry in certain areas between the Federal 


Trade Commission and the Antitrust Division to show that they are on 
the ball and wate ne cle velopments, and under this Sy stem that we 
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Department of Justice seek a restraining 


: I ry case? Did the Federal ‘I rade Commi ion 
Depar Ora tice that it refused clearance ? 

\| DARNES. | Weve, ~enator, th il | cannot answer that eee 
my recollection that the Pillsbury case had its inception 
time that I took office. and I believe it was oink to the 

it ( uirman Tlowrey took office. 
+ he that mav. to mv knowledge no request was made by the 
Trade Com ion to the Department of Justice for any aid 
fal Shing ! iInctive relief. 


Phe Cramman. Now, the Clayton Act speaks of two tests for deter- 
¢ the legality of an acquisition. One, does it substantially lessen 

npetition or. t -o. does it tend to create a monopoly ? 

(‘an you give us a specific example of situations where these two 


(ferent tests apply in either cases you have filed or mergers you have 
Wied Sil — in the law? 

eee 8: Les. sir. 

TI ta Hotel case you had some very interesting problems. 


You pare there, first, to define your line of commerce. You will 
ill that the statute refers to “in any line of commerce in any part 
of the country’ or vice versa 1n sequence. 
Now. we have not charged there that the Hilton Hotels have a 
ONO lv in hotel rooms. Very obviously that would be a rather 
foolish charge because, I believe, that there are some 29,000 hotel 
rooms controlled by the merged companies out! of some several 
llion in the United States, a very small percentage. 
Then, in attempts to define what is the relevant market, what is the 
relevant line of commerce, if we cannot use hotel rooms, then what is 


\re we talking about hotel rooms in the first-class hotels or are we 
ng about or can we define what you mean by a first-class hotel? 
If I may be facetious for a moment, one of my assistants told me 
that would be very easy. A first-class hotel would be one in which a 

Department of Justice employee could not afford to stay. 

1] ever, you can recoonize the fact that we do have a problem 
there ittemptl ing to define the market. 

We attempted to solve that problem in this case by restricting the 
rations of monopoly to the convention business, the use of hotels 
onvention business in the United States, with particular reference 

to the four principal cities of the United States, where so much of the 

convention business takes place, namely, New York, Washington, St. 

Louis, and Los Angeles. We would have included Chie: ago, but the 

factual situation did not fit Chicago. 

I do not want to say that that is the only issue in the case, but that 

in issue in the case, because Hilton Hotels can control and do control, 
ly their merger in excess of 50 percent of the convention business in 
the United States. 

Now, in addition to the monopoly question, that case also presents 

test of the question of a subs stantial lessening of the competition 
vithin this line of commerce by the merger of the two; so we have 
both problems in that Hilton case. 

Now, I refer you to the General Shoe Corp. case, where the acquisi- 
tion which we attacked is percentagewise very small, but is the 18th 
of a series of acquisitions, each in themselves small and each in them- 








ites a lessenine of competitior 


fa plan or pattern of continued acquisition, each one of 
mited decree doe tend to lessen competit on, 

[ think those are the best examples that I can 2 ve you. Of 
t} numb r of case filed IS very few. so we are mited to w 
heen filed, with 1 o1 2? exceptions. 


| Col Id vo Into another case that 18 extren ely 11 teresting: | 


noken »yhourt it peTore, al a | th nk | can again, because oT the Ta 


t the companies involved published the fact that they had soug 
pern sion trom us, th if is. they sought approval from us of { 
plan to merge, al d we had dec] ned that approval. That was thi 
proposed acquisition of [deal Cement I mean by Ideal Cem 


the Superior Cement Co. out in the State of Washington. 
Now, Ideal Cement is not the largest cement company in the Unit 


States by any manner of means, but it is one of the large compani 
It has practically no plants east of the Mississippi, but has a numbe1 
if plant west of the Mississippt. 


It has a history ot « onsiderable acquisition of local plants. 
Now there, of course, again emphasizing about what I was speak 
morning, you have to col sider the peculiarities and the proble 
f this particular industry. In cement you have a situation entire 


ditterent from itomobiles or steel, You have an area which 


ohly estimated as around 200 miles around the p 
e product of that plant Cull 


ant bevond while 
hot he economically transported =O | if 
| can compete with someone else. 

Now. there are eX¢ eptions to that. of course, because if you are o 

iter you have a different problem in point of mileage. , 

What Ideal came to us some time ago and requested permissio 
acquire was a plant in eastern Washington. They were not in tl 
rea, The introduction of Ideal’s plant into western Washineto 
the western Washington area, located at Spokane, would bring a ne 
competitor into the area of some 200 miles around Spokane. For t] 
reason we gave them pel mission. 

They aval came to us some time later and asked for our Lppro\ 
of the acquisition of the Superior plant which is located in weste1 
Washington. They pointed out to us that being in western Was 
ngton, some 250, 300 miles away, that in between the location « 
their Spokane plant and their proposed acquisition to the Seattle 
plant, there were these Cascade Mountains, and that it was impossible 
to bring cement from Seattle over the Caseades into the Spokane area 
or vice versa and, therefore, there could be no competition betwee 
their 2 plants and, therefore, no eliminating of competition by a 
merger of the 2 plants. 

We investigated the matter. We found out that what they pr 
posed to do was not to use the transportation of trucks, as it wa 
bel or clone by the present owners ot Superior, but they had already 
made arrangements to acquire a certain island in the straits ther 
otf Seattle. whereby they could bring their cement, their raw prod 
in by barge, and would then use water transportation out around 
the straits, through the straits, down the eoast of Washington and 
of Washington, rather, and up the Columbia River. a 
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ement mh eastern Washington so as to compete 
ev already owned. There was thus this lessening 


that went through. 


\\ og . for example, that Kaiser, down in California, 
{ ivy onthe water, in their plant at Stockton. their 
io inente plant, could transport by water out through the Golden 


(rate up California, up Oregon, up the Columbia River, and lay down 
cement hn eastern Wa hineton at a lower cost than Oo rround 


v\ ¢ oncluded that the pieture there was that the relevant market 

ot easter! Washington, not eastern Washington and west- 

Idaho, nor even the State of Washineton as a whole, but Wash 

mn, certain northern parts of Oregon that were on the Columbia 

er, and even that portion of cement that was coming up from the 
nterest n California 

byt proposed acquisition they would move into a position from 

Olle ov Percent of the relevant market, and hence we felt that 

equisition which would eliminate competition presently 

between their formerly acquired plant, their proposed ne wly 

1 plant, and would raise their position in the market from 
)to 385 percent, and we, therefore. refused approval. 

Now, that oives vou an example of some of the probl ms we have 

ng to determine what may look lke a very simple acquisition, 

Phe CHamman. Now, in the General Shoe case, the complaint, al- 

eo that the 250 retail outlets acquired by General Shoe had total 

ules of $34 million based on the annual sales of each for the year 


receding the acquisition. Would the foreclosure of General Shoe’ S 

ompetitors from a market this size be sufficient in itself to violate 
] ; 

e new law 


Mr. Barnes. Well, to answer your question directly, no, we do 

t look upon mere dollars and cents or quantitative amounts as the 

wer to the question. 

lf our belief that vou must consider the relative position. If 

t much of an acquisition is compared to another company 10 times 

t much, it does not amount to so much: in other words, it is always 

tive. 

It is the same question as your monopoly position. It must be rela- 

to the other factors in nae industry. 

The Cnairman. Now, getting back to the Milton question, the Hil- 
ton Hotels, does Hilton’s acquisition or expansion in foreign coun- 
tries have any bearing on your suit ? 

Mir. Barnes. Not on the suit. 


Phe Ciaran. Could there be a substantial lessening of competi- 
anv one city as a result of this merger that would be sufficient 
e this mereet illegal ? 


Mir. Barnes. Yes; that is the charge as far as the 4 specific cities 


l 


certall irrounding territory, which has a relationship to the 
Cire 
Che Cramman. In other words, vour policy on measuring the ques 
of monopoly not necessarily national in scope, but has to do 
th the area served: is that not right ? 
Mr. Barnes. That is one of the factors, the geographical area. 


The Gnatrewan. In other words, the area served, where it can be 
Dest erved or has to be erved by local service, You might have a 











\iv. Barnes. Th: 


\s I pointed out this morning, Senator, in any definition of 
eeographical definition 1s a very important one, and 
ly the first one that comes to mind, but ( ect 
1 adennitiol by | e of the lanouace oft sectiol ( 
| ed out t it it hn our mind thre irea of ett ec 
{ Phat may be geographical, it may be within a certa 
try. iv be within a certain pattern of trade; it may be 


f tive pattern that makes it significant. 
Phe CHAIRMAN. It could also be governed by transportation. 
\I Barnes. Transportation. 
Phe CHarMmMan. And transportation rate 


Barnes. Transportation has a very important effect, of co 
\ is vou have the geography you have to get into transport 
\ ive, for exiumple, n vour steel merger thre argument Crit 
v Bethlehem and Youngstown, wh > that Young 
e ill ! Oh O. i) (| that Bethlehemy’s plant mn the |: ist 
Pennsvivania, Marvland, New York, and those are two dilfere 
( phieal area 
What they do not point out is that the Bethlehem plant, La 
sells more at a further point beyond Ohio than the Yi 
. Ohio, plants lo. that eat Detroit 
wanna is on the water, and the Youngstown plants are, I 
ie cistance from the iter, SO vour transportation can be 
xt ely important You have vot to vet into the distributive 


re agai to see WIN ind where Vour product woes, 


Phe Crairman. Does the basing point plan have any bearing 


\I KARNES. Not on that: no, sir. 


fhe CHarrMan. Now, could there be a substantial lessening of con 
hn. vetting back to hotels, in soliciting convention business t 


tv asa result of th r which would be suflicient to vio 





; 


he law 


\[r. BARNES. Ye 3: that s the position we take, that it qdoes not mike 


ul ditference whether it is 1 city or 4 we happened to choose 4, 


CT ourse, We assume aly Lys, senator, that you ao not nel i 
your question the very troublesome problem of interstate col 
We assume that Has been decided in favor of the Crovernment 
e we reach your question, 


CnarMAN. The Federal Trade Commission report on mergers 
showed a very large number of acquisitions in the food and kindred 
products industry. In the retail food, baking, and dairy fields, have 
tly ot been many cases in recent years of horizontal acquisitio 
| ler what circumstances would the act reach sucl wcequ t10O) I 
the companies Operate im different geographi il markets and ai é 


\I ‘ I.ARNES. Well, are you talki io about sectiol (, are Vou, ali 
t the Sherman Act 
The CHarrman. No: section 7. 
\Lv. BARNEs. Unless you could hnterpret the acqui tol by one 
ManV OF Aa ¢ oOmpany mn an entirely different se tion of the country 
cy to monopolize the entire United States market or some 
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war cet, 1 i] the geographical areas in which tli 
ire Op ting, then L should Say that there would be 
¢ Inergel problem, 
| OF RMAN. Would vou apply the new act to prohibit mergers 
POO ¢ il} covering ditlerent ee areas but where 
uns did compete to some extent im areas that overlapped 4 
\I ISARNI Well, 1 do not want to get neal nions based upon 
piete vets, and I think that | would have to decline to express 
on on that, Senator, because it would depend upon a great 
| | ive ready answered to indicate that if, for exal pie, 
(rreat Atlantic & Pacific w united to merge with Safeway we Wwe 
ce sectlo ( problem 
Phe CrHaAmMAN | . il ust the po nt lam trying LO make it 
Mir. Barnes. Yes, sir. 
The CHarman. You would there have a section 7 prob n un 
questionably ? 


Mir. Barnes. I would think so. 

Phe Cuarman. And that would be particularly where it merge 
competing area ll Which they were serving for stance, sha | ve 
n the District of Columbia and surrounding territory / 

Mr. Barnes. A you well know, Senator, the original section 


referred to the elimination of competition between the acquired and 
the acquiring corporation, That requirement has been eliminated, 
but it does not eliminate compeition that may be eliminated by such 
1merger. 

The Cramman. | want to get into this conglomerate merger 
situation. 


Phe Ilou 


ib verticea 


ind Senate reports on the Antimerger Act emphasize 
and conglomerate mergers can be barred as well as 
horizontal mergers. Will you explaim what a conglomerate merger is 
ind tell us what has been done to stop such mergers, and if any cases 
lave Come to your attention. 

Mr. Barnes. Of course, we are speaking about words of art, and 
everyone is entitled to interpret them a little differently, I take it; 
at least, economists disagree, but there is not much disagreement be- 
tween your horizontal, vertical, and conglomerate mergers. 

Your conglomerate merger is usually defined as an incident where 
a corporation proposes to acquire an entirely different business, 

For example, as I have used before, where the Pullman Corp., 
least, after its divorce, that is, the manufacturer of pullman cars, 
after its divorce from the service end of Pullman, acquired the M. W. 
Kellogg Co., which was an organization which, as I understand it, 
has for its primary purpose the building of gasoline plants in dif- 
ferent parts oj the country. 


( 
] 

i} 

{ I 


. 


} 





Now, for a pullman-car manufacturer to acquire such a type of 
business would be a conglomerate merger because theoretically the 
business of building pullman cars would not in any way offer com 
petition to the b hiding of gasoline refraction plants. 

You have ol minated the question in a true conglomerate merger of 
the loss of competition between the acquiring and the acquired corpo 
ration, but you have not eliminated certain other questions, and that 
Is, for example, suppose Du Pont would want to acquire General 














































nerent powell 
onoclomerate merger that would be. L would sav. not with 
ern to any person attempting to administer the tity 


Phe Cuatrmman. Well, is there not this danger also, that 


erate mergers a strategically powerful merger of 
< independent competitors in one field, 0 
es in another field / 
Mir. Barnes. Exactly right; that presents a po ty. 
Che CHarrman. Is that not one of the grave danger 
Vir. BARNeEs. Then the is the question of how are vou , 


D it: \\ I] vou take { by e] forcement ot Vou! Rob nson Pot 
natory pricing or are vou going to vo into DV ve r rpepere 
your re opoly law F Yo 


eet theoretically separate problems. 


iu have got separate too 


The CHARMAN. Have vour studies revealed any dangerot 


. isa result of su mergers Mm any particul l dustry ol 
riicular compan eS ¢ . 
Mir. BARNES. | would Say t | at there are some co) celome rate mere 
t are under study by us. I will say that conglomerate mergers 
ore difficult to desienate as Poss ble violations of section 7 of 
iyvton Act than a vertical and most certainly a horizontal mere 
fhe horizontal merger is your easiest to detect, vour elimination of 


i 


petition; your vertical shehtly less so, and your conglomerate 


en more so, so far as difficulty is concerned. We have no conelor 
fe merger at this time that we propose to file sint against VW, 
ve and are considering watching certain areas in the coneglor rite 


erger area 
The CHairmMan. Let’s get back again to Du Pont and Genera 
Motors. Du Pont connects with the United States Rubber: it 
ted with General Motors. It is a rather peculiar coincidenc: 


(general Motors cars come not only equipped with United Stat 


res, but the dealers refuse to let you swap to another make ever 
ough you are willing to pay the difference. 
Mr. Barnes. If you have 
The CnarrMan. Your only chance then is to go out and do 
V1 swapp he. 
Mr. Barnes. If you have evidence of that, Senator, I would 
get it. ‘This last week we wrote a letter of inquiry having to « 
vith the requirement that if there is to be any change of tires that 
ist be with the written request of the purchaser. I know that that 
is the procedure that was being followed, but if a customer is will 
o pay, [thought they were still changing the tires. 
The CHarrmMan. The legislative history of the act specifically 
it the failing company defense is still preserved if, for inst 
e acquired company was bankrupt or on the verge of bankm pt 
nad only the acquiring company was able to purchase it. That 
ie argument put up tin 1950 on the question of the purchase of 
hat we took away from the failing compamies and, shall we 
ged owners sometimes, the right to dispose of thei property 
tl ey wanted to. 
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nae! 1O nad If CCeSSUL) to sell 


nil the only purchaser Was a dominant company 
1Cq tio} Ould, 1 TACT. ubstaa tially lessen compet Lis 
[ er those cases cloes the act apply ¢ 
YARNES It 1 ay or may not, Senator, | pont out to vou that 


corporation defense doctrine does hot depend upon statu 


moe, but qadepenad por the rite rpretation of the Supreme 


the International Shoe case, and there is a very important 
there tf \ I mention frequently 1h rs before bar 
Is) VVvel whet they seek ( lear; answers before 
d that i little statement i i paatetnes ses that such 
oO] ble “there beine no othe buver avallable.” 
it meal that there must be some good faith effort to sel] 
e other than the dominant company within the imdustry 


expect the Departina nt of Justice to take the view 
Ve no other persol avatlable to buy it 

lad some very interesting example of that. We ap 
reer of a company in the acquisition of a company, a 


] ( 
Lidpoeul that wa No. 2. L believe. in the | nited States, with iF 
| (| try. nad it aequired, it was either 1 or Li it may 
ind it acquired the largest competitor of its kind west 
ki ut we found out by very careful investigation that 
rt were made 1 some & or }) places to try to el] to their 
‘r competitors of e failing corpor: ition. Nobody wanted to 
and i lV, beea ae the facet it w a ly a failing 
on. if they had not been able sae would have gone out 


ve approved the acquisition. So, ata each case must 
ts own bottom, and we have to determine it on the merits 


IHAIRMAD In other words, if they show bona fide effort to 
or 2—2 or 5 mort 


Barnes. If they show first that they are what can be considered 
g¢ corporation. It cannot be that they just don’t like the busi 


ind want to get out of it, but if they show some indication of a 
ward pattern in their assets and in their earnings and that they 


le honest efforts to refinance, to se ‘ll to some of their smaller 
rs, then we say just because a business competitor is the 


ne that can afford to buy it, we cannot interfere under the do 





he International Shoe case and don’t propose to, 
HAIRMAN. Even though it does tend toward eliminating a 


»ARNES. It eliminates a competitor, but you compare that 

hat would happen if the producer was eliminated entirely. 
AIRMAN. Yes. In other words, the producer went broke ? 
sARNES. The producer went broke; yes, sir. 

HAIRMAN. Thereby the production was decreased to that ex- 
ch in turn would oceasion a shortage and possibly higher 


rmNeEs. That’s right. 

\IRMAN. You have to take all those things into considerat io 
PAR nes. All factors into consideration. 
‘HAIRMAN. We had quite a bit of discussion the other day 
fact that much attention is given in the Federal Trade 




















r the amename | 
nds of « nipanies entering into the merver, a 
tive col seq iences; 1s that right ? 
Mir. Barnes. Yes; that is right. 
Phe Cuamman. What importance does the Department ] 
tion of the parties In consider hg the legal tv of 1"¢ 
. Mr. Barnes. The only exception that we can make unde 
ited cases, other than specie except O 
corporation theory. 


\s I pointed out before, simply beeau 1m nt { 
L1CSS. if he nas wvota rood one Al d if re el ne t it. to 
ror ompetitor, that would fall within the statute: we cd 


hat we can give our approval. Now that means, of 
e tur if down. Then, if the compal v believe Lihat 
t can go 1 oht ahead with it and then we have the nex 
ado we want to sue them unde those circumstance | 
may be yes or no. Then it is up to the court to deter 
er or not they have a reason for it, or whether it might t 


{ tantially lessen competition or tend to create a mol Opoly, 
_ of course, the man has his day in court. 
Phe Cratman. I hope you will pardon me for going ee] 
U Liie Federal ‘Trade (Commission’s report, but we | Want 
y ewpoint on a lot of the questions raised on that report 
it \I 13 L.RNES., Perfectly olac Lo have vou do t Ae. itor: that 
{ | am here. 
Phe CHarrmMan. The Federal Trade Commission in its report sug 
creat variety of economic factors which should be considered 
LO Tel nine whether the prohibited effect upon a relevant market 
achieved by an acquisition. The erit m has been mac 
“ entails the same detailed study required 1 cdeterm ( 
there has been a Sherman Act violation ind WoO ild defeat the 
a ose of the act. 
V Would you care to comment on that / 
er \iv. Barnes. Well, I think that the comment in the Attorney Ger 
he report is quite adequate on that. 
old fashioned enough to believe that the more facts I have 
Culal problem, the better conclusiol | enn come ton i 
Q ea merger it requires inquiry into a lot of facts. 
1] ever, some fact may very rapidly and quickly convince 
ul would or would not be a violation of the law. T] nfor 
study of the relevant market and the details to which on 
vO should be modified, I th nk, bv the | inguage in the Attorn 
(rene 's report as follows: 
a does not demand an exhaustive economie inquit 
4 i \ ier on. where it says 
\\ of course, Imply that a everal Or any one f these g I 
nN. t or even relevant in a given cast 
i : after it discusses the score or more factors that are 
ay ecessary to be considered in a merger case. Any one of them may b 


© bri Yr you to the conelusion that you could not upprove * 
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i] er, | LV. I] think the more care we use In eXaminati of 
{ facts, the better the results will be. But I don’t think there tsa 
eed tO pe DOLLeG lown 1] nearings or never ending analyses of 
nomic problems. You come to a point where you have got to ve, 


) 
I { nk that the Attorney General's report leaves us that leeway 
prove Of that most heartily. 
Che CrHatirmMan. Do you agree with the Commission’s reason 


e Pillsbury decision that even in a case where the second largest 
I ller in the cow try increased its share ot the mix market in the 

east Tro! Lpprox mately 25 percent to 45 percent, it 1s neces 
iry to consider every possible market factor before declar ne th 
merger legal ? 


Mr. Barnes. No, I don’t think it is necessary to consider every 
possible market factor and I don’t think that the Pillsbury case goe 
that far, although I will likewise say that there has not been a com 
plete unanimity between the Federal Trade Commission and _ the 
De} irtment of Justice on the interpretation and extent of what the 
Pillsbury doctrine may be. 

The Cuarman. Now in accordance with the Commission’s decision. 
the defense in the Pi lsbury case has now been proceeding for neat ly 

venr before the hearn examiner. Doesn’t this frustrate t] 
avowed purpose of chee bias incipient lessening of competition 4 

Mr. Barnes. Any delay has its effect, yes. I think it is bad so 
far as stopping incipiency. Again that is why we ought to be notified 
In ad ance and | think we ought to be able to move, and that is why 
we have announced in a couple of cases in advance that we are read) 
to move if mergers Go through. 

The Cuairman. Well now, given a section 7 case where the per 
centage control resulting from the acquisition, or the dollar volume 
of sales affected, 1s extremely large, would you at trial oppose the 
introduction by defendants of all possible market data bearing upon 
the competitive picture ? 

Mr. Barnes. The position that I take on that is stated in the Attor 
ney General's report : “In some cases,” and I read from page 12: 3, “the 
market share in which competition is eliminated may be of primary 
mportance.” Now the figures that you suggest there may be the 
amount of competition that is eliminated in dollars and cents. and 
therefore, it would be material, in my Siinidh. 

Now to go on, it says: 


" 1a 


or 
or 


In others, different market factors may be equally important in meas 
the effect of merger on competition 


1 


The Cuairman. The House Judiciary report stated that the two 
tests of illeg lity under section 7 are, and [ quote: 
are intended to be similar to those which the courts have applied in interpreting 
the same language as used in other sections of the Clayton Act. 

Now since the Supreme Court in Standard Stations and Intern 
tional Salt gave these tests a per se app lication in section 3 cases. 
does it not appear that Congress intended section 7 to have a per se 
application in some instances ? 

Mr. Barnes. No, I do not agree entirely with that statement. 1] 
think when we refer to the quantitative basis of a decision, if you refe1 
to percentages, it is a hundred percent right. If you refer to dollars, 
it is not necessarily right. I don’t think you can refer to dollars and 








price, thei of course that really vets to it, that a 


\iv. Barnes. It is a very difficult subject, Senator, Ll agree 
Cyaan. In other words. if by reason of the increased } 
reates a market condition which results in a rising marke 
, to the consumer, then don't you think we are hittin Ya rathel 
is phase 1f we overlook it / 
\ir. Barnes. Yes, it should not be overlooked. After all, t 
tely what we are supposed to be enforcing the law for—the 


if the consumer. 
Phe CHatrMan. Right. 
Now, can you tell us of any situation you have considered since the 
\ erger Act where the percentage control or dollar volume of 
fter the acquisition was practically suflicient in itself to bar the 
rover WV ithout cons dering all the other market data ? 


\I Barnes. I think Youngstown Bethlehem would be the best 
to that. I don’t think there could be much question of that 
Yo ive Gol enough dollars there. 

The Cramman. Will you tell us exactly what market factors you 
ered in making your decision and explain what type of market 
ere is Which might be relevant generally in mergers, but which 

did not deem significant in this case ? 

\ Barnes. In the Youngstown case? 

Phe Carman. Or did you deem it significant / 

Mir. Barnes. Well, you are in for a long session, Senator. It 1s all 

eht withme. Let’s see what we can do here. 

We had various matters to consider. In the first place, we had the 

tire market picture, that is, the totals. We then div ded it down 

to ferent products, and the percentage of the industry's total 

pacitV:; we divided it into iron and steel facilities, that is, coke, blast 

es, steel ingot, then into finished steel mill products, hot rolled 

eel, sheets, hot rolled and cold rolled, those are two different classifi- 
| itions, then bar mill products, the hot rolled bars, the cold finished 
j hars. then the rod mill products, the wire rod, the cvalvanized wire, the 


pe and tubes, and in that we considered the butt weld pipe, the onl 
nized pipe, the tin-mill products, including electrical tin plate, the 
,ot dipped tin and turnplate. 

Che CHarRMAN. You are considering two types of tin, one in which 
you put it in by the electrolysis method and the other one just a thin 
plating of tin, is that right ? 

Mr. Barnes. That is my understanding. 

he CHatrmMan. In other words, in which you dip the sheet in the 
tin. 
Mr. Barnes. I believe that is the way 1 understood it, at the time I 
passed on it. I could not be too sure at this time, Senator, but I 
believe that is correct. 

The Cuarrman. I know because the electrolysis method was de- 
veloped during World War II to overcome a shortage of tin. 

Mr. Barnes. That’s right. Now, we considered the percentages in 
each one of those categories. And we considered what in each one of 
those categories the present facilities of Bethlehem would produce, 
the present facilities of Youngstown would produce and what 
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0 | | i mrect Tr ) 14 
\ 7 ] ree I the oa i! Lec pipe. 
Chi | t Tul ice problei Wi ( 
( r"¢ na stee istry vas before 
( Phe tot { percent total of industi 
| l eC} ( erernedc \V ¢ Oli dered. \\ 
ee] ( ( ae 10 CONSICE Wirt pel C 
| percentages 1f yo unt them 
i {Hi () ( 
\I Iy>AR? . | aetall, wha they would De, All right. | 
‘ets and considered each of the first 1 th 
{ companies that produced hot rolled s et 
( would be before ma “iter the merg 
[hi ve ent to the cold rolled sheets and considered tl 
( } { eC; Caitiol il companies that are in that part il 


i 
’ , * 1 | \ iy] 
PSS, nnd cons der ad where they Would b 


Phen the hot olled bars, ind heht structural shape s, the 1 Le] 
ually and the »1 other companies, in that particular area that 
the ol, I) percent, and after the merge) what 


1 the 50 additional companies. 

Then we went to itt-weld pipe and tubine, ana considere a 
ipacity was. We used capacity figures because tho ! 

Ur it are CoO ected by the industry itself and they are res 


bv the interested part es as the n 
ite. That not necessarily mean production, it means « 
then ve went to onlvanized pipe and considered the 1) 


pani ness, and the 4 other companies. You 

d | ome of those areas there would be as many as 60 Co) 
and on iS many as 1. It varies in each particular area | f 
CaIscussIn” the overall steel business. Then we went to e 
processed f plate there and considered only the 11 companies I 
ness in the United States, and the LO, 1f 1 would be elimina 
{ merge) 

| we went into the hot dipped tin and terneplate capacity nd 
I nd out what the situation was there. There were again 
Cr nies in that, 9 if the merger were to go through. 


Phi We ent i o some of the problems of location of plan , and 


ul 
{1 Dol tie costs, and markets, and not only in steel generally, but 
the various subdivisions that I have just pointed out. We found, 
10} cimpile, t despite the fact that Bethlehem maintained thev had 
nthe led midcontinent area that they had drawn what 


eit \ clad dine m saving that the line between the mid 
rea and the eastern area should and could only start down 
m the Great Lakes, follow the northern line of New York across the 
( und then down between Ohio and Pennsylvania 
uirse, the Youngstown plant is immediately west of that 
ne and the Jo te n plant Is not very far east of that line. And as 

| out le earher, the Lackawanna plant up in New York, 


cH e it is on the water, can lay down steel in Detroit and cloes lay 
down steel Detroit ata cheaper rate and in greater quantity than 
the Ohio plant or even the Chicago plants of Youngstown and we 
were ib] | 


e t eure out, we think, where the markets were for these 





hntere 
LY, but of shipments and where t 
n the industry, not onlv in 


wester! L! would Bet) 


considerabk 
went into the m irket 


he eastern, western, 


ie principal steel-consuming State 
, and considered what the relative 

took the various separate product 
ical areas. ‘| ‘1 e considered the reas 

for the proposed \ qui | ion. the necessity for 
of the irguments that was used. as I reeall it, W 
oduction that existed in the steel industry 
that the compet 


total demand 
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( You estown. ind that. therefore, thelr merge! 


petition. because there were other sources of 


uuld not buy that as a legitimate reason for any merger be 
ed them a simple qu Stion: “Then woul | you say th il f 


tt rod t101 n the United States was at 50 percent capacit Vv that 


Ud be perfectly proper under section 7 for a manufacturer of 


Ye ent of the steel production of the United States to merge and 
olate , 9 

\nd we had some teresting (liseussions about problems of th il 
a 

The CHairmMan. Is it not a fact at the present time, for instance, 
( n about EOS DETEEnt OF NORAD geen 

Mir. Barnes. I believe that it is in eXCeSS of 100 percent. 

Phe Cramman. Because of demand, it is in excess of 100 percent / 


Mir. Barnes. Yes. Of course, it has not been that for anny long 

eriod of time ilthough it has been vase steady and extremely 

mh tor the past several months. 

We considered our facts in relation to the reports. For example 
Senate report stated on page 5 at the time of the enactment of 


{ ‘ 
It is intends that acquisitions which substantially lessen competition as 
those which tend to create a monopoly will be unlawful if they have the 
f ed effect in any ne of commerce whether or not that line of commerce 
g part of the business of any of the corporations involved in the 
pha ongressional Intent 1s very significant in determining whetnel 


hould draw the line. 
We considered the proposition that the merger might reduce costs 
economi lly permit the allocation of orders for steel prod- 
ind it might eliminate duplication and cross handling and ware- 


a ee materials of the two corporations 
roposed to merg , and we considered the problem at consid- 
erable length, a aeicliea which I have not touched upon here, the 
questio1 of diversifi cation, because Bethlehem claimed that they pro- 


ed, I believe if was 08 puodaeta Saal Youngstown did not produce 

d that Youngstown produced Spas I believe it was, don’t 
hold me to these figures, that Bethlehem did not produce, and there 
vere ol il} lO p ae ts se at the V siediiesd toge ther, but they neglecte d 
t¢ empl isize as Wee mpl lé asized th: at those 10 products accounted for 
6 percent, as I recall, of their total p yroduction. 

I could gO on at some le ngt th, Se nator, as to the detailed examina- 
we gave it. 
Phe Cuamman. Don’t be embarrassed about this question: Would 
possible for us to get from you the reasons advanced by them as 
tO Viiy the merger should be = 

Mr. Barnes. I think I have already commented on several of them 

d I think that is about as far as we should go. 

The Cratrman. I believe we have a copy of their brief. 

Mr. Barnes. Yes: that is right. 

The Cuatirman. That is all I wanted to see, what their brief said on 
rhe point. 

Mr. Barnes. Yes: we have it. 
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| e@ CHAIRMAN Now vrett na back to iutomol Cs, a I 


k to the House Judiciary Committee’s report, where there 


relatively few companies manufacturing automobiles, 
ation of any one company by merger create the prohi 
ylis 


it the House Judiciary report said would be accon 


} 
i} 
L 


ther wavs by. quote, “undue reduction of competing en 


Mr. BARNI s. | don't think vou Can Vive an absolute ahnswe 
‘or example, we have a problem when you have 10 producers 


e.’ IT mean the Federal Trade Commission and the Ds pal 


tice DV autTHOrIzZINe o OT Those LO to combine with 5 ot 
eas relatively stronger produc ers, Now. query : Supp 


tecl to get together or 2 of them / 

Phe CuHarrmMan. That was going to be my next questio 
\ir. Barnes. I don’t think you can give any answer 
irket. conditions. 


The CHarrMaAn. In other words, isn’t this the situation, 


se of the three mergers there were companies there that might 
ollowed otherwise and thereby cut the production to that extent ; 


ata tact 4 

Mr. Barnes. You are asking meas toa fact. I believe th 
e fact, a present fact. 

The CHarrMAN. Yes. 

Mr. Barnes. In but one ease. 

Che CHarrMan. Well then 

Mr. BARN] Se But it wasa possible fact in three cases. 
The CHatrMan. Three eases / 

Mr. Barnes. Certainly. 


Phe Cuyairman. Was it not—I think you have already stated 
nswer; what would be the attitude of the Department in cast 


Studebaker-Packard attempted to merger W ith, say, Americ: 


You would have to wait then on the brief and the showing of f 


Mr. Barnes. Yes. sir: I would want to see what then 


1¢ reed percentage of the industry was, what had h uppened 
recent period of time as far as the change, if any, of the first three, 
hat their individual financial condition was, and I could go on for 
lf an hour in pointing out things that would have to be take 
msideration before you could come to an intelligent conclusion 
annot judge them in a vacuum and it is extremely dangerous to judge 


+ 


em in advance. 


The CHarrMan. If it can be shown that some of the smalle1 CO! 
anies like, Say, American Motors, are large enough to operate Sut 
cessfully, wouldn't that indicate the great size of General Motors at 


lord is not a necessity in the automobile industry / 

Mr. Barnes. Well, I don’t want to comment on specific 
nthat way. But I will say this 

The Cuarrman. What I mean by that—— 

Mr. Barnes. I know what you mean. 


The CHarrman. I mean that enormous size is not necessary to pro- 


duce automobiles. 


Mr. Barnes. Let me point it out this way: I don’t know w 
cause of it is, but if you want to look at the facts you will see that 
Bethlehem and Youngstown have no need to combine to 


il depends upon the circumstances as they develop at the 


rs / 


rhe 


nto 


You 


compete 



































/ 


? 


re’ 





| States Ste They are taking United S s Ste 
ind day by day now, they and the other 
adonot have to combine ] ordei to do better walnst 

State s l: they are already doing it. 

re that dividing line is, I cannot tell you, as to 
( e three smatier automobile companies by combining 
better against the big ones: I don’t know. I don’t think 
( in tell that. Where it is, where the limit is where big busi- 
( ( i wna ip] ither than a help, if you knew that, you 
Che CHamman. Now, Chairman Howrey, of the Federal Trade 


rece tly tated before the Ilouse Appropriations (Com- 
ere Wha too much concentration in the automobile 1! 


L} Dut there was no law under which they could cissolve General] 
Motors, Ford, or Chrysler into a great number of companies. 
Ido you believe legislation is necessary to break up the big com- 


( n order to make the industry more competitive / Now that 


Mir. Barnes (As I stated this morning, Senator, we have this prob- 
ncentration in the automotive industry with us. It is the 
t vexing problem we have. The Department of Justice has come 


oneclusion as to what it ean and cannot do. If it came to the 
on ft eae 5d ld not move, why we would stop any iInvestiga- 
If it came to the conclusion that it should move, we would file 
We { mpiv have not come to the point where we have 


Che CHarman. Jude 


e, you have been studying this unquestion- 
d your staff probably has the information. Isn’t there a cor 

! structu il difference, shall we say, between Genera] Motors and 
Ford? Isn’t General Motors almost what one might eall a holding 
pany owning a great many producing companies, isn’t that right, 


Mr. Barnes. I would agree with you whole-heartedly, there is a 


Phe CHarrman. Whereas Ford is a company owning a great num- 
f producing plants, isn’t that the difference ? 

Mr. Barnes. I am not qualified to comment on that. I have not 

mied the intricate ni ancial corporate structure either ot General 
Motors or Ford. But it is common knowledge, I believe, that Ford 


The Crarman. They have some subsidiary companies, but the 
production of automobiles is all Ford Motor Co., isn’t that 


Mr. Barnes. I cannot answer that question, Senator; I don’t know. 
| (namRMAN. That is my recollection, unless the situation has 


Now, vou test fied previously before this subcommittee that the 

tomobile manufacturers compete in just about everything but price. 
Just what did you mean by that ? 

Mr. Barnes. Well, that question has been asked me several times. 
What I meant iS this: That if 1 gO out To buy a bicycle, why, | will 


ook at the advertisements and I have vot a pretty vood chance of 
nding out what each manufacturer thinks his bicycle is worth, but 
f I read an advertisement about an automobile, I don’t find any price 








ow anvthing about merchandisins 


(CwarrmMan. I noted in some places, for instance, I have hea 
lassed as bi ng n the low priced field in nation al advertis ne, 
eovered That we have goine back to the early davs of the l 


dustry when vou bought an engine, four wheels, a frame 


of brakes and a body, and you bought your top, bumpers, lights, 
everything else extra. I find now in the advertising field they have 
ck to the extras and even the spare tire is extra. 
, Mr. Barnes. I think about 20 extras are usually accepted if you wa 
full treatment. I mean if you go into power-steering and air-co1 
Phe CratremMan. If you want the noneconomy sized package, 
ine of the creat objections to mergers is that it’s a device contrib 
rr TO the dominant position In an industry of certain compal 1é 
‘ta program of internal expansion accomplish the same result ? 
\\ ad you comment on the different consequences to competition ot 
: v>o methods, and do youthink anything should be done to restrict 
, th by expansion ? , , 
\I BARNES. Well. verv obviously. if T at 1 one lo lity ned | i! 
dering another market, I have only been in there to a limited 
oree, ind | acquire a competitor In there. I immediately eliminate 
petition between us. 
\ . if instead of acquiring a competitor I would go into 
eT rea and set Ip my ow! factory. I am not decreasing compe 
| : .lamn ‘reasine it. and that s the creat d Ter ce betwee 
9 
ver and vour expansion by additional capital investment 
Che Coatrman. Therefore, vou would 


\Ir BARNES. Therefore. I obviously VW ¢ uid i! 7 tit) =T ¢ rores 


t officer favors more competition. 
Phe CHarrMan. Naturally. I want to ask one other questio 
| Vi 1] quit. In t] is expansi nN. howe ver. } iS not the (;ovel 
with a somewhat detrimental effect o smaller companie 
ited greatly to the expansion program by tax writeoffs a 


/ 


i ites of necessity 
Mr. BARNES. I am not thoroughly familiar with all the aspects of 
of necessity. I know that they ar 


x writeoffs and certificates I \ 
plants. I do not think for a minute 


ible to the different sized 


the larger corporations are the only ones that are re tti o then 
However, vou must. recognize this fact, I think, that in any con 
ratiol of fast amortization and fast writeoffs oO! 1] int 1 vestme ni 

ally onlv the large) corpo! itions that car a ffor | te il 
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The CHarmeMan. That is the point [am getting at. 
Mir. Barnt The risk of additional plants, even though small 


oncern may be technically entitled to take advantage of some rapi 


mortization or tax amortization program; the query is, D 
the financial apital to go into the area in the first place 


Phat isa matter 1 cannot give you the answer on, but I can readily 
LOW a COrpol iwlon with larger financial assets and backe ound 
d legitimately take chances on new products and new plants and 
iller outfit could not. 
Now that 1 | to the or" od if it produces more competit l wna 
product 
Che CHarrMan. But on the other hand, does that not pla e I 
am not just thinking of this as monopoly, I am thinking of the pric 


structure of the smaller company, that places the smaller « 
under a certain tax handicap on the product. 

Mr. Barnes. I don’t know enough about the tax situation to stat 
anything. But I think we can assume that there are advantages that, 
taxwise, large corporations have and advantages, some anyway, that 
mall corporations have. ; 

\ small corporation can pay a big salary and it may be a large per 
centage of the total. A large corporation does not get that same 
‘latively speaking, if you understand what I mean. 


idvahntage, re 


The Carman. Anything else? All right. Well, thank you 
very much, Judge. We may ask for a few more answers In writing 

Mr. Barnes. I am excused, sir? 

The Coamman. You are, and thank you very much. We will recess 
until 10 o’clock in the morning in this room. 

(Whereupon, at 3:45 p. m., recess was taken until 10 a. m., Wednes- 
day, June 8, 1955.) 











A STUDY OF THE ANTITRUST LAWS 


WEDNESDAY, JUNE 8, 1955 


Unitrep SratTes SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MONOPOLY 
OF THE COMMITTEE ON THE JUDICIARY, 
W ash ington, DG. 
The subcommittee met, pursuant to recess, at 10:10 a. m., in room 
124, Senate Office Building, Senator Harley M. Kilgore (chairman) 
pres aing. 
Present: Senators Kilgore, Kefauver, and Wiley. 
Also present: Joseph W. Burns, chief counsel; and Donald P. 
NI Hugh, assistant counsel. 
Phe CHatrRMAN. The committee will come to order. 
The first witness today will be Mr. L. L. Colbert, president of 
(hrysier Corp. 
Mr. Colbert, I understand you have a prepared statement. Do 


vou want to read it or put it in the record and comment on it, or 
lo anything else? We are very informal in these hearings. All 


we are after are facts. 

Mr. Corserr. I would like very much to read it, Senator. It will 
take a httle less than 30 minutes, if that is permissible. 

The Cuarrman. Do you object to being interrupted occasionally 
by questions ¢ 

Mr. Cotsertr. I do not. 

The CuHairman. I might want to ask a particular question while 

s still fresh in my mind; and then we may have some questions 
we would like to ask you afterward. 

Mr. Cotzert. All right, sir. 

The CHatrman. We will ask you some questions and you can 
inswer them or refer them to one of your assistants, just so that 
ve can get your answer. 

Mr. Corsert. Thank you, sir. 

Che CuatrrMan. All right; please go ahead. 


STATEMENT OF L. L. COLBERT, PRESIDENT, CHRYSLER CORP., 
ACCOMPANIED BY GEORGE W. TROOST, VICE PRESIDENT 


Mr. Corpert. Mr. Chairman, my name is L. L. Colbert. I am 
president of Chrysler Corp. My business address is 341 Massachu 
setts Avenue, Detroit, Mich. 

I am olad to be here at your invitation to take part in this hearing. 
The study you are making of recent mergers in American industry 
| their effect upon competition can be highly important not only 


7 
1i¢ 


ood 
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rE \ 
{ | es but to the economy and in the e d 
( f ou utry. I know it is your purpose to safeguard 
rou ( petitive Tree-enterprise system, and we at ¢ hrvys 
glad to cooperate with you in accomplishing that end. 

I understand from Senator Kilgore’s letter that you would like m 
to state my views on competition in the automobile industry and the 
effect upon that con petitiol of recent mergers. 

ive not com here today to testify as a specialist in the Mh 
retical aspect of competition and the laws atlecting it. L believe 

: { ould be re elpful for m e to tell you from firsthand ka iowledg 
the competitive eepitincs ol Chrysler Corp. Acronis eho 
foliowed event n the automobile industry over the past year 
so knows what our company has been doing. It has shown how 
business concern cal bring about a sharp turnaround In an untfavor- 
ble mat ket position by Te ring the pub lic old innovations in its 5 proa- 

and by selling that cake aggressively, 

Those of u vho work in this industry believe that the present 

period is more competitive than any we have ever known. Compe 


tition in the des CHIN, prod cine, pric In o, and selli ne ot automobiles 

constant, accelerating motion in every part of our business. It 
woes on in the di ifting rooms, on the assembly lines, on the proving 
grounds, on the advertising pages of magazines and newspapers, on 
the radio and television networks, and in the showrooms of the 
Nation’s 40,000 automobile dealerships. We compete for markets, 
ve compete for supplies, and we compete for men. 

The Coarrman. Let me ask a question at that point because I want 
to get a little background history which, I think, is necessary. 

Mr. Cotperr. Yes, sir 

The Cuairman. The Chrysler Corp., of course, in its present stat) 

formed by the acquisition of certain companies. 

\s I ee companies were acquired in order to give 
vou a selective price range from the very expensive type of car dow! 
to the cheaper tas woe you would have types of cars in all fields; 

that right / 

Mr. (COLBERT. We started off, Senator, with one company, the Max 
well Motor ¢ oO. 

Che CHAIRMAN. Yes. 

Mr. Cotnerr. And from there, after we acquired Maxwell in 1928, 
we acquired Dodge, and then in 1929 we added De Soto and Plymouth, 
which did give us a coverage of the field in the four price ranges. 

The CHarrMan. In the four price ranges. 

Mr. Conpert. Yes, = 


The Cuatrman. That was the purpose of building up (¢ ae 
Corp. in its present rll fer was so that you could compete wit] 


any Cores in the various price brackets; is that right ? 

Mr. Corzert. That is right. 

The Cuaimman. All right; thank you; please go ahead. 

ee oLBERT. The automotive industry is in a period of intense 
creative activity, with every company attempting to bring all its 
resources to bear on satisfying the healthy public appetite for vehicles 
of modern design and modern performance. I believe this activity 
will continue in the years ahead o produce a continuous series of 
advances in the product we build and sell. 


i 
































and feeling o1 


ist YY vears have peen asso lated with a co ern that 
ving proof of the opportunity that exist nt na 
= I I . 
; mpany vith a new-product idea and a will to challenge and 


rsnares of the market 


‘ 


It may contribute to the purpose of th s hearing to review brie 


) ( hrvsier ( orp ide good O1 the Hrst SUCCeSSTUL ¢ bene 
own 00 vears ago to by rvrel and alrenady wel] established 


You mav remember that Walter Chrysler was called upon in 19 
to reorganize the Maxwell Motor Co. At that time Maxwell, alo 
th its subsidiary Chalmers, had less than 2 percent of the automob 
iarket. It was this modest beg hHning which served as a mse ¢ 
perations from Whi h \\ ilter ( hrysle rand his mahavgelne Lea 
hed their drive toward a majo! penetration ol the automob 
irket. Virtually everyone Who knew anyth ne about the Hauser’ 
told them that there was no room for a newcomer—that the industry 
is all sewed up by the o ants. But W th hod vears of the time Walte 


Chrysler had reorganized the Maxwell Co. and renamed it as Chrysle 
Corp. in 1925, this new, young challenger had gained second pl 
the sale of passenger cars. And it is worth mentionn & that 


Ompany made its most lnportant gains agaist the ba keroul a ¢ 
cdepress!on mm the early thirties. 
Phe Cuairman. Don't you think one thing that helped out with that 
vain was the fact that they were the first people to come in with fluid 
tivated four-wheel brakes 7 
Mr. CoLperr. Very definitely. The thing, the rea oO] ina | vel 
that later on in my statement 
The Cuarrman. At one time that sold more cars than anything els 
Mr. Co.perr. The new innovations that Walter Chrysler brought 
with his engineers were the things that put him in competition wit! 


| : 

i these other fellows; new innovations, new ideas, new Management 
skills, but principally the thing that put himina position to « halleng 

j ll the rest were new ideas in the automobiles that they built. l’} 


evelops as we go along in this story. 

This well-known success story of American industry was the resi 
of many contributing forces. Among them were the engineering 
genius that produced a radically new and different kind of aut 
mobile—a production team that knew how to build in quality and 
costs—and a management that placed balanced emphasis on soul 
financing, inspired selling, and vigorous and continuous enginee? 
research. 

There is one element in that success story that bears heavily upo 
the object of your inquiry here today. I speak of the buying of Dodg: 
in 1928, which gave the young Chrysler Corp. a leg up and a fa 
start in the competitive race. 


by the beginning of 1928 Chrysler had gained fourth place in t 
automobile industry as the result of the success of its Chryslei fours 
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| sixes. It was then selling just under 6 percent of the market. 
It had designed and tested two new automobiles, the Plymouth and 
the DeSoto. But to make further advances the company needed more 


producing g capacity and supervisory talent. It also needed more retail 
tlets and an additional force of experienced dealers. It got these 
nes through buying the assets of Dodge Bros., Inc. This had been 
one of the largest and most successful companies in the business, but 
ifter its founders died it lost much of its ability to compete and much 
of its market. 

In exchange for the Dodge assets Chrysler gave 1,253,557 shares of 
Chrysler stock and assumed a funded debt of $59 million. One finan- 
cial observer remarked at the time that this trade was like “a minnow 

vallowing a whale.” 

This is now known as one of the most successful mergers in the his- 
tory of American business. At the earliest moment Chrysler put the 

ew facilities to work to turn out Plymouths and DeSotos as well as 

Dodges. Within 5 years the company had gained second place in 
the market for passenger cars. Chrysler Corp. had mi ade its first 
gains by offering a new and different kind of product. Buying Dodge 
gave it the productive and merchandising strength to take on the 
leaders. 

[ have reminded you of this chapter in the earlier history of our 
company for a very good reason. ‘To me, it illustrates a truth—the 
truth that a merger can be a positive and constructive support to the 
health of our competitive system by helping a company make a suc- 
cessful drive against bigger and more solidly based rivals. Our ex- 
perience has become a classic illustration of this kind of merger. 

A recent book entitled “Big Enterprise in a Competitive System,” 
published by the Brookings Institution, points out Chrysler’s taking 
over Dodge as an instance of the merging of smaller firms “to produce 
one that could compete successfully with the leading firms in the 

ndustry. 

As you know, Chrysler Corp., has had a more recent experience in 
buying additional facilities. On December 29, 1953, we bought the 
principal automotive plants, machinery, and equipment of the Briggs 
Manufacturing Co. We paid $35 million for the property, plants, and 
equipment of Briggs, and about $27,500,000 for its automotive 
Inventory. 

For many years Briggs had made bodies for our Plymouth cars. 
The cost of passenger-car bodies, painted and ready for the chassis, 
ind including doors, interior trim, seats, upholstery, glass, and over- 
head wiring, represents roughly 40 percent of the cost of a finished 
iutomobile. Since Plymouth regularly accounts for at least 50 per- 
cent of our sales, the cost of Plymouth bodies is one of our major 
0 itlay S 

Our other three car divisions, Chrysler. Dodge, and DeSoto, had 
heen making their own bodies, and we had been expanding our own 
facilities for making body components. This was consistent with 
developments in the industry. Nearly all of our competitors were 
building their own bodies. 

After the death of the senior Mr. Briggs, representatives of the 
Briggs family approached us, indicating they wished to dispose of 

ir 


their holdings. The Briggs property and personnel were a going 


concern that it would have taken us years to replace. 











irthermore, since our otner car divisions were n ino their ov 


’ 
es, other advantages would come from being bie to combine. 


adapt, develop, and modernize our facilities for making these maj 


} i pasic components. Lo be | 1] ompetitive, we no lol ver could 
ifford to go without these advantages for our Plymouth d ! 
When we bought Briggs, it was also making bodies for Packard 


\Votor Car ¢ 0 1) our contract with Briges we inel ied i clause that 


tected Pa kard by agreeing to supply it with bodies f it wished 
to do so. Later we concluded with Packard L ie e ot the br 
nel plant, n which it now makes its own bodi nd we did 
ke bodies for a pel iod of 21 mber of months until we con } let 
lease. 
In summary. I ean sav that the Briges purchase has worked out 


a i 
f ictorily. We have ay en modert izing the plants steadily over the 
st vear and a half. and inte¢cratine them with our ot] eC] bo< VI : 
facilities so as to have greater flexibility than ever before. Havir 
Briggs has been a mayo factor in our effort to regain our share of 
] 


e auton obile market, We believe this Is in the publie interest 


( 


ell as our own. 
Recently, mergers in the automobile industry have consolidated 6 
ompanies into 3. The companies merged, I am sure. because thev 


believed that by combining their resources they could compete more 


effectively. 


Mergers like those In our own experien e and the recent ones | nave 


r entioned involving other automobile companies CAl 
most effective ways of stimulating competition or saving it. They 
may bring about more efficient use of facilities and talents. TT) ey 

iv furnish opportunities for bringing costs more nearly into line 


with those of competitors. In short. the effect of bringing together 


5727 Do pt. 1 25 
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panies with complementary facilities and talents can be to in 
re e ratner in de rease competition in our industry. 
()} iy strong col petitors ean Keep on competing whe n competition 


vere. It does not preserve competition to prevent weaker com 


petitol from 1 ee strong. 

I can thi Ol » better way to describe the present sti ite of com- 
pel [ in the chenseitie tadiaities than to tell you some of the prin- 

pal events i rere and the story ee ae events. 

In every peacetime year from 1933 to 1953 Chrysler products ac- 
ounted for bette) ain 20 percent of the pesPBaingl fo market—with 
the vle exception of 1950 when a 100-day strike cut our output. 
Phen in 1954 our share was slightly less than 13 percent of the 
market. Fluctuations like this have occurred before in this industry. 
What actualh ippened at Chrysler as a competitive response was 


that our share of the market during the first 5 months of 1955 in 
creased to over 18 percent. This is a sizable share of a very big 
market the biggest market on record for any similar period. Since 
we started to produce our 1955 models late last year we have built 
iillion passenger cars. The millionth unit of the 1955 line 
will roll off one of our assembly lines sometime this week. 

The Cuamman. You keep mentioning passenger cars. Your pas- 
senger car percentage has been higher than your product percentage 
of your market ¢ 

Mr. Cotpert. Yes, sir. 

Phe CuatrmmMan. You make a Dodge truck ? 

Mr. Cotperr. Yes, sir. 

The Craimman. Is there any other field you are involved in? 

Mr. Conperr. Passenger cars and trucks are our principal automo- 

We build special trucks for the Government, in substantial volume, 
but passenger cars and trucks are our principal automotive vehicles 

We are also in the air-conditioning business, and a number of busi- 
re es, but related to vehi les, passenger cars and trucks. 

Phe Cuatrrman. That is right ; you make air-conditioning equip- 
ment, too ¢ 

\ir. Cotperr. Yes, sir. 

Phe Ciaran. All right: continue. 


Mr. Conserr. Our drive to recapture our traditional share of the 
b ss has helped to create the unusually large market for automo- 
biles this year. But I believe that what we have done has an even 
larger meaning. We have shown that there is nothing guaranteed, 
01 ed, or permanent in the market standings of the automobile 
mark In this industry any company led by a forward-looking 
Wii ment iffed by men with ideas, energy, and imagination 
nee est: ablished positions, No company in the 
Lute bile ne Is SO deaply dug in, so well placed, that it lies 
beyond the reach of an able and determined competitor. 
Now, hat wer the main elements in our competitive bid to regain 
our } ket 
First of all, and above all, were the many advances in our 1955 
cars hese cars were new from bumper to bumper. Their appear- 
ance Was new and hs performance and value were superior to 
anything we had ever produced before. We were so confident of 


the suecess of the new cars that we priced them on the basis of a 
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nerease in our sales. We brought them through from the 
tnd drafting-board stage to the assembly line in record time 
Besides what was new in the product itself, we placed increased 
iphasis on @iving our dealel every poss Vie «ass dlict | 
heir merchandising etleetive, and strenethened our advert ‘ 


l 
’ 
ui} across the board. 


Podav. in addition to selling vigorously in the current market 
e are also preparing for the years ahead. We are building 1 
nts aha moaerniZlnYg old ones. We are exApa ling our re 


} 


ties and adding to our research personnel. We are giving \ 
ittention to the forward poradil lhe ol Oul pro iucts, LO Usset 


iture markets, and setting of goals relative to those markets. 


Phe CHaimman. Does not the automotive industry, as an industry 

rate a patent-ex ‘hangve pool ¢ 

Mr. Cotnertr. Yes, sir; the patent situation in the automobile 

istry at one time was very complex, and there were lots of suits 
ind we got together and worked out a patent-exe hanve pool, if that 

what you want to call it. 

The CuarrmMan. I do not know what you call it. 

Mr. CoLBert. That is what lt is: itis an exchange of patents among 


oOmpanies, Chat was to apply to all patents, a l recall it, that 
ere issued up to 140, and that agreement has anothe) year or two 
» run 
Phe CuaAirMAN. In other words, any company has a right to go in, 
to 1940, and get information on patents and they can license thell 


patents 4 
Mr. Connertr. Cross-licensing agreements is what it was: ves, sil 
creements to cross-license. ; 
The CuarrMan. Yes, sir. 
Mr, Corzert. That is true; and I talked to our patent department 
bout this point, and they tell me in recent veal there have beer 
ictically no lawsuits among automobile companies on those old 
itents, There cannot be on the old ones before 1940 or anvthu o th if 
is been added to them in recent years, 
| patent suits among’ automobile companies have practically 
ome a thing of the past. You are on your own to build a product, 


} 
NK, 


because the thing you want to do in the automobile industry is to 

the credit of being the first with it, doing it youl elf, and 1 f any 

e wants to copy it, there have not been any suits in the automobile 

dustry. Itisa part of the competition, that is what it amounts to. 
lt isa part of the competition. 


ind if your competitor wants to copy it, he copies 1€ at his own ris 


Phe Cuarrman, That is one reason why practically all automobile 
mpanies now have some species of automatic gear shifting. The 
ill it by different names. Of course, I think there are two genera 
lans, are ther not, one which originated out of the liq ud drive, and 
one which is the gear drive ? 

Mr. Cotpert. There are at least a half dozen others 

The CHarrMman. I know, but they are all variations on thos 
t} eorles, That has given accessibility of automatic gea Iting to 
iny manufacturing company. 

Mr. Cotsert. I think it is fair to say today that the 


patel untion 
no deterrent to anyone entering the automobile business or staying 





In it. It is no deterrent. 
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Phe CHarrman. All right. Go ahead. 
Mr. Cotserr. We are putting great emphasis on increasing the 
petitive activity between divisions and extending authority, re 


ty. and incentive downward and outward into all parts of 
e] We are using every means for encouraging to the full 
pment 1 nitiative, drive, and imagination amonyY’ the many 
ed f me Oo manage all our activities 
prog 1 we call divisionalization. is aimed at making 
sil iv hole more competitive by delegating authority 
) to make dee} isions to those who work close to the 
}>¢ { wher rucial proble ms arise. We look upon the program as 
way of bringing every division, every plant into full participation 
etting as well as reaching the company’s coals. 
In view of the kind of competition how taking place in the auto- 
! 10] i@ Indaustry, | { kk nd ] have been describing from the standpoint 
( Corp., you may wonder how a small new company could 


ever gather togethel enough resources to match the etforts of any of 


l 1 


the presently established companies. 
the familiar problem of size and its bearing on the health 
f the competitive system. I would like to say what I think on this 
tte) t applies to the automotive industry. 
The making and se of automobiles as we know it in the United 
State a large-scale undertaking. To bwild and equip modern 


factories geared to santa line production requires extensive capi 
tul outlays that place this industry automatically outside the category 
ll business. Besides the capital resources necessary to build 
ready designed auton \otive products, large additional funds are 
eeded for engineering and testing of produc ts for the years ahead. 
Designing, testing, and manufacturing autometive produc ts is only 


part of the business. Equally important is selling those products. 
(nd here the fact of first importance is that we sell automobiles in a 


nal market 
The great gains in making and using automobiles in this country 
tributable not o1 ly to the development of Mass production but 
» of mass distribution. In the early years of the « SS ae there were 
lreds of automobile maker , Most of them custom built lin & their 
! d selling them to a limited chentele. That period was highly 


tant in develop ne the modern automobile. Almost immediately 


e | phas shifted to finding more efficient methods of produci Ing 
distributing them. The result was to bring prices within the 
rea of the average family. Today there are close to 50 million pas- 


rer Cars in use. 

his fabulous number of cars has resulted in part from the com- 

petitive efforts of nationwide selling, both sane the national ad- 

ertising by the manufacturers and the selling by each maker’s na- 
tionwide group of dealers. In the successful methods the American 
sutomobile business has worked out, both of these elements are 
ecessary. 

At a time when we are hearing more and more about the automatic 
factory and automatic methods of producing, or automation as some 
eall it, it might seem that this trend too would make it difficult for rel- 
atively small manufacturers either to enter or to stay in the automo- 
bile business. This is not necessarily true. Automation can be used 
on a small] scale as well as on a big scale. Many of our small suppliers 
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. , . 
automation. \utomatic machinerv for proaucing engine 

} | , | pao Sine : 1} : { 

neral use throughout the ndustry, regardless of the size o 


ompany. 
The Cuamman. You use the word “suppliers.” 
Mr. Conpert. Yes, sir. 
The CHatrMan. Approximately how many suppliers of finished 
products does Chrysler buy from over and above what they contr 
emselves, such as Br os Body ¢ 
Mr. Cotperr. Yes: about 8,000, 
Che CHatrMan. Eight thousand ? 
Mr. Cotsert. Yes. We buy from over 8,000 supphers, and in very 
reve volume from some of them, and from about 250 of those s lp 
ers we buy approximately a half million doll isa year. 
Phe CHarrMan. You have no control over those companies, exce} 
ir contract control ¢ 
Mr. Cotpert. That is right. 
The CHatrmMan, That is, your contract for delivery at stated inter 
, stated amounts of product: is that right 
Mr. Cotpertr. That is ri 


. : ; 
iwarded business from us have gotten it on competitive bid 


1 


ht: and most of those s ippliers that are 


vo 
We go out and we give the blueprint to the supplier we know can 
ake the particular product and ask him to bid on it. He knows the 
volume we want from him, and he knows the quality, of course, has 
got to be there, and most of our business, practically all of it, where 
e can get it. where there are available sources, we let our business on 
ompetitive bids to these suppliers. 
Phe CHamman. Now, a further question along the same line. You 
1id—you were referring to Plymouth—that 40 percent of the cost of 
Plymouth was body. 
Mr. Cotpert. Yes. 
The CHairMAN. Including now 
Mr. Cotperr. Completed body. 
Phe CHAIRMAN. Completed body. 
How much of that body is fabricated by others outside of Brigg 
Hardware? 
Mr. Coteerr. There is some of that hardware, some of t] 
‘hey will not be a litt 
use we have just built a stamping plant of our own right next 
to Br 


. } 1 1 
ome of the stampings have peen. 


Os where some stamp) os we have been Acq uring from an out 
de supplier will now come into our own plants because we are con- 
need we Cal miuike them il better cost prices that ve have beet pay 


» ] 
for them. 


} 1 1 1 : 
| do not Know What the percentage would De, | lust do not Know, 
. xt ; : 
menator, what percentage of the body, say. that we made ourselve 


nd what parts were made from outside sources. 

Mr. 7 ROOST. Roug! lv. we spend about 57 cents out of every doll 
n buying, pure hasing supplies and services, and the same 
would hold for the body. It would follow that same average. 

The Cnairman. Then what percentage shall we say of the total 
cost of the car is purchased from vendors ¢ 

Mr. Troost. About 57 percent. 

Mr. Corzert. That approaches 60 percent. 

The CHatrMAn. Then people who bid on an annual contract 


iT 
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Mr. Conpertr. That is right: model basis. 

Mr a roost. That is 58 percent of the selling price. 

The Cuairman. That is what I mean. All right, please go ahead. 

Mr. oe RT. No. rgpeso-rime in the future is likely to change 
automobile making America from an unusui ally large-se ale enter- 
prise, even for the sean smaller companies. This is not to say, 
} owever, that the requirements of size form an insupe ‘rable obstac ‘le to 
the entry of new companies into the industry. With a radical new 
concept of mechanical efficiency and convenience to the passengers, I 
believe that a capable newcomer could attract sufficient capital and 
dealers and could acquire the necessary production facilities to invade 
the industry successfully. 

It must be remembered that the automobile ind istry has been pre- 


paring the public year after year to look for innovations and to judge 
mpanies by the new and practical features they introduce. The 
ippetite for innovation in automobiles is very well developed. In 


fl period that holds so any potentialities for radic al new develop- 
ments in automobile engines and in general automobile design it is 
vays possible that someone will come along again, as Walter 
Chrysler did over 30 years ago, with a new idea that will obsolete the 
utomobile as we know it. 

(part from the question of getting into the manufacturing side 
of the automobile business, it is true that the industry makes possible 
the existence of many thousands of smaller businesses. The auto- 
mobile manufacturer buys from thousands of smaller firms and sells 

produ ‘ts to thousands of dealers. Chrysler spends about 58 cents 
out of every sales eee to buy materials, parts, and services from over 
8,000 independent businessmen in 42 States, 7,000 of these firms have 
fewer than 500 employees. To fill our needs for many of the products 


we purchase w e tap all : available sources. 
We sell our vehicles to approximately 10,000 dealers in the United 
States. These dealers put up their own capital and operate their 


firms as independent business en terpris es, cooperating with us to sell 
the cars and parts that we make. They order from us the cars they 
need to supply their market. 

We at Chrysler are interested in the performance of our dealers 
in selling the automobiles we make. It is in the dealer’s interest as 
well as our own to keep the sights set high on the number of cars he 

Ils. To help him sell them profitably and up to the full possibilities 

‘the area in which he does business we furnish him a variety of 
ervices Sanuiahi our own field staffs. Our objective is to have them 
manage all phases of their business effectively and so that they can 
make money. At the present time, when competition in the automo- 
bile business is so intense, it is particularly important that the dealer 
have at his command every possible technique for selling his automo- 
biles and for controlling his costs of operating. 

We at Chrysler know that we have many other important obliga- 
tions to the dealer. Among them is doing what we can to create a 
favorable atmosphere of public acceptance in which the dealer will 
do his selling. We do this, in part, by designing and building vehicles 
that meet the taste and needs of his customers. We consider it our 


responsibility to increase year after year the value we build into our 
product. 
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The CyuarrmMan. I want to get back a little bit. Does Chrysler have 
ts own distributors ¢ Do you own the distributors, or are they Inae 
pendents ¢ You know at one time the distributors were independent 
contractors for all automobile companies, and each one was assigned 
a te wile and he built up the dealerships and furnished the service 
to the dealers. and that sort of thing. Is that in vogue with Chrysler 
ins 

Mr. Conpert. Right now there are two kinds of dealers. There 
are direct dealers that are distributors. if you want to call them that. 
al d then there are associate dealers under them. The associate dealers 
are practically reduced to just a few hundred now. 

Most of our dealers are what you would call distributors, direct 
lealers in the first SERIO, 

The Cuatrman. In other words, they buy direct? 

Mr. Cotrerr. They buy direct from the corporation, yes, sir; and 
ell their products. In some few cases. I think we meet about 1,200 
sociate dealers who are dealers under these clirect dealers In outly 
¢ territories who buy from the direct dealers, but they are prac- 

illy eliminated from the industry. 

The CuHatrMan. All right. 

Mr. Cotrerr. It may be useful to take a minute or two to illustrate 

mere tely the constantly increasing’ value we have been able to offer 

our customers. 

\ short time ago | had reason to look at the specifications of the 

rst Chrysler car that Walter Chrysler presented to the public back 

1924. That first Chrysler was revolutionary, with many features 

to volume-built cars. It had four-wheel hydraulic brakes. It 
had a high speed, high-compression engine with the highest com- 
pression ratio found at that time in production cars. The pistons 
were made of aluminum. The engine was lubricated by filtered oil 

l de ‘Tr pre ssure, 

Certain other features of that 1924 Chrysler, however, show how 
far we have come in 31 years of creative om ere The standard 
model of that first Chrysler 6 was a touring car eql up yped with cur- 
tains. Our company advertised with pride that the top coul l be folded 
or raise d by one man. rE he standard whee ls were made of wood. 7 he 

orsepower rating was 68. And the body was made of pressed steel 
over a hardwood frame. 

Some of us might like to own one of those first Chrysler . but o1 ly 
for sentimental reasons. Compare that car, a sensation in its day 
with 1 of our current almost completely automatic models, which 1s 

early 60 inches longer, nearly 1,800 pounds heavier, and in which you 
an ride in complete ease and with 21, times as much power at your 
ommand., 

Then compare the prices of these cars built a generation apart. The 
fac tory ret: all price of the 1924 six cylinder ( ‘hrysler was $1,595. The 
fac tory reté ail price tod: Ly of a Vi alve- in- head V 5 Chrysler Windsor 
Deluxe 4-door sedan with power steering, power brakes, and Power- 
Flite transmission, is $2,947. This current price includes $800 worth 
of inflation—since today’s dollar will buy less than two-thirds as much 
as the 1924 dollar. It also includes about $700 in Federal and State 
taxes. In 1924 the tax hidden in the price of a car was certainly not 
much over $100. 
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So. in te of what the customer's dollars will buy, the price of one 

r today { rysiers 1s about $100 less than the price of that first 1924 

( hr ey \ cd the ad tfterence het wee} the 2 cars in performance 

rt le utomatic operation, dependability, durability, beauty, com 

Port, ifetv. and onvenience is the measure of the value added by the 

ompetitive efforts of the industry over the past 5 decades. ‘These are 
4 il fruits of competition. 


We bave airways placed our malin emphasis Ol sending the best pos 


ble car nd truck values to the market. To that end we have 
brought to the mass market a great many automotive achievements, 
luding the eh-compression engine, four-wheel hydraulic brakes, 
the | tee] DOCY, floating power, automatic overdrive, safety rim 


eels, power steering, and many others. 


The steady stream of new things that have come and will continue 


to come to the public from us and other automobile manufacturers is 
the clenrs possible proof of the competitive vitality of our industry. 


ese new things create new markets, new energies, new vitality not 


only for the auomobile business but for many other kinds of activity 
throughout the economy. 
I suggest that it is the flow of competitive innovation that is the 
irest index to competitive health in this or any other sector of the 
economy. I would like to sugvest further that the pel formance of 


the automobile companies as innovators is judged day after day by 
many millions of automobile users, and no automobile company can 


flourish unless its products pass the critical review of the American 
public. No other industry, I submit, is under the watchful eye of so 
many people with so lively an interest to quite the extent that we are. 


In these rigorous circumstances there is little danger of stagnating, 
little danger that any company will be able to rest safe and easy on 
past performance. 

I and my associates at Chrysler Corp., urge that in your study of 
competitive realities and of laws affecting competition vou give full 
consideration to sustaining and promoting the forward momentum of 

ompetitive system. 

Phank you, Mr. Chairman. 

The CnHairMan. | ive some questions I want to ask vou, But 
ore I do, Senaton Wiley, do you have any questions / 
Senator Witry. You are doing first-rate. 


I want to « ompl ment the witness here. I have enjoyed listening | 

this, what you call, Americana, because it really is such. I once 
fortunate enough to possess a Chrysler, but that is a long time ago 

| pore bably Wil have a few questions after the chairman has gone 

roug) th his questions 


The CuatrrmmMan. All right. 


Yeste lay, Judge Barnes, the head of the Antitrust Division of the 


De} rtment of Justice, stated to this committee that, in his view, 
prod er concentration les at the heart of the antitrust problem in the 
utomobil istry. 

Phe Ch: in of the Federal Trade Commission also declared 
that there all (L\ undesirable concentration of produ tion in the 
wutomMotl ( 

I wish you ld comment on that. 

Mr. Couserr. I did not hear the first part of Judge Barnes’ stat 








nour auto 


Senator Winry. You are 


hat before in \\ 


a W ire dome tT now ced 


1g iterial that you have to h ind 
Ce { other two big fellows? 
O | Mir. Cotsertr. The other bie fell 
ne Now, whether they buy the sam 
I do not know. 

One of the advantages you get 
1e supphers they buy from, in having 
V, from other automobile con panies 
e produce al better costs than Vou en 


Senator Winey. That is why 
zs Mr. Conperr. Yes, sir. 
c We are constantly SO hing 


lves or buy. 


The picture changes. Some items 


, vear: some items we were making last year 
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. situation we study constantly, and the thing that governs that is 
e purpose is to get the costs down. 
Senator WILry It is interesting to note, in other words. the little 
fellow can make things cheaper than even the big fellow. 
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Mr. Cotnertr. That is true. 
Senator Witry. And that has been your experience ? 
Mr. Cotrert. That is right. 


Senator Witry. And vice versa. 

Myr. Conperr. Right. 

Senator Witry. So there is. then. no association whatever with the 
other | or fellow 1? anything else except competition ; there is nothing 
n relation to prices ¢ 

Mr. Cotserr. You gentlemen have to be out there and live with us 

bit to realize the inten ise competition that there is in every phase of 
our business and that is what, as I said in this talk here, is the thing 


that, I think, n ide the industry what it is today. 

[t is competition that goes on; it is every day in every phase of the 
business. It starts in the engineering, in your designing, it goes on 
through your production, trying to build in your own plants, of course, 
goes into your buying, whether your purchasing department can buy 
eaepeeen ver the parts that they buy from these 8,000 fellows. 

They want to be sure they are getting them at as reasonable a 


basis as General Motors or Ford or any of the other competitors are 
getting them. 
It runs all the w through, your competition does. It starts, as I 


say, with your engineering and runs clear through to your selling; and 

you get out to yours ales, and you get into competition with your field 
force and the other fellow’s field force, and then your dealers’ com- 
sebiiion with the aes dealers, so it is there from A to Z. 

Senator Wirry. In the development of your engines, are you doing 
anything with respect to ee ene rgy? 

Mr. Cortperr. Well, I would not, unless you want to press me, 
like to get into the eutul re aaa slopme nt we are wor king on in our engi- 
neering department. 

Senator Winey. No, I would not ask it. You have answered it. 
You are. In other words, the sky is the limit. There is never, in 
this America of ours, because of the free enterprise system, there is 
never any limitation. Day by day new horizons come into view. 

Mr. Corpertr. That is the w: ay I feel about it: yes, sir. I believe 
in it. , 

Senator Wirry. That is all, Mr. Chairman. 

The CHarrmMan. Senator Kefauver, do you have any questions at 
that point oO! ag you ws int us to go ahead a little further ? ¢ 

Senator Kr vuver. Mr. Chairman, I know Mr. Colbert a long time, 
and I have great admiration for him personally and for the way he 
runs his business, and I want to congratulate him on this statement 
he has made. 

There is one matter that I would like to ask you about, Mr. Colbert 
which is not covered in your statement. 

Last year and the year before or the year before last, we had a 
hearing before the Armed Service Committee with reference to the 
medium tanks, the M—48 tanks, which you and General Motors were 











ror t 


\fotors. so that they, at one time. canceled your cont t, O 
e tanks to General Motors, which would have meant th the 
ld have been making their Cadillae diy 0 
They were also making heavy tanks, and they would have been mak 


of the medium tanks which, I thought, was a bad b 
o, two supply lines, and also concentrating 


tank business, In one company. 


So some of us on the committee, particul irly mvself, 
: t ; 


about it, and also our feeling was that the cost of 1 itIp 
f the equipment and keeping it would have been many times n 


1@ sil all ditferet ce between vou bid and that of Ge e] | Noto) 


But one of the distressing things that came out of the hearing 

one reason a General Motors was able to bid lower than vi 
= that they were purchasing supphes from their prod iwers ata 
wel price than you could pureha se the same supple ‘s. that you h ad to 
irchase some of them in order to meet the specifications. 


so my (jue stion Is. Is this consolidation ot industries and supp! es 
the automobile industry, where they can—they, to a large extent 
you to a smaller extent—have your own suppliers, is that not 


1 


ducing « ompetition, and is that not reducing the chance of the othe r 
fellow to Sur ve ¢ 

Mr. Cotperr. Well, Senator, I do not think so. because we have tl 

ne right to integrate, let me use the word “inteorat! ion” further. if 

e choose to do that. that our two prine ipe l competit ors have. "They 

ive gone further into inte ort ation th: an ¢ ‘hrysler. 

\t the time ¢ ‘hrysler was set up we learned more toward en oineering 

d researc] than we did toward controlling our own facilitie The 
ritical items we built, the motors and transmissions, and the > eke 
ve wanted to be darned sure functioned properly, we built plants t 
build those items, but we went further in our idea then, and it has 

orked out to he fairly SUCCE ssful over a period of many years. We 

ent more into looking to our suppliers to supply other items to us 
ian have our two principal ompetitors. 

Now, on this tank bid that you talk about 

Senator Kerauver. Let me explain a little further. As I remember 
the testimony, you were low on overhead. you were low on labor costs, 
you were low on the profits. The only thing that made the difference 
vas the cost of supp lies, and one of the items in the cost of supplies 

as that they purchased many things at a lower price from their own 
producers in their integrated system than you would have to pay. 
In other words, you would have to pay a higher price for certain 
things that you bought from their integrated companies; so that in 
hat deal the integration adversely affected you. 

You also have some integration that probably adversely affects 
the other little automobile companies. General Motors has more 
integration that more adversely affects the entire picture. 

Do you think that is a good healthy situation for the country? 

Mr. Corzert. I do not think you can answer that eran categori- 
cally, Senator. I will tell you this on your tank business: I do not 
remember the items that went into making us higher on that bid. | 
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now they made the transmission, which is a very substantial part 
e cost of that tank. 

Senator Kerauver. Well, I have the testimony here, and I do not 

the exact place, but somewhere around 12 to 20 percent of what 

t | e Tank, whether you made it or whether General Motors 


e it, you had to buy it from General Motors or, IL mean, one of 
! fliliate 
Mir. Cornerr. That is right. If that is the testimony, that 1s what 
| know we were very disappointed at not being able to 
LO to where we ot that business. 
Now, I also went down and talked to the mecretary, Mr. Troost 
| did, about whether or not even though we might be high—and 
e did not kne how high we were atl the time, they would not dis- 
e that to e found out the award was about to be made to 
( Mi we protested right up to the top. All we knew 
oh. and we did not know what any of those items 
( { s the basis for our bid heme I oh, and we also 
ether or not it was good for the defense of e country 
inced in one hand. but we had to defer to their 
idem ecause they are American men who, | am sure, 
ul ry al ir 
i | UVEI Well, thev finally ¢ meved elr hi | Lidl Guve 
) i ( 
\Li. ( \ ot « t one 
C as But they put « ot he 
\i LBI Phat \\ i is vetting around to was on 
OO or T.S00 tanks 2,000, 4 toha 
vic. Ve were ligher than they were. We put up all the 
nts to vr part of it because of the defense idea, that it was bet- 
er for the defense of our country, but we could not argue any further. 
Then they asked for new bids on an additional 1.800 tanks a few 
na ion that and General Motors did. Phat welt 
Now. what items were in this bid that were in the other one, I do 
( . bul e vot this last contract for 1,800 tanks on a competitive 
Senator Kerauver. You were just determined that vou were going 
Qo t desp } { noe 
\i \ LBERT. We have vot it, and are aking some of those tanks 


me itor Winky. You are not voing to lose any money on it. 2 
Vir. Conserr. We do not think we will: no, sir. I think we got a 
rout on it. 

Senator Kerauver. 1 felt, Mr. Colbert, that Chrysler was really 

mid in not fighting for the contract that 1 am talking about. No- 
body, none of your people, said anything to me. I was not trying to 
help you, but I did vel into the hieht because | thought it Was a very 
bad business to only have one supply line in the face of ODM recom- 
mendations that you ought to keep as many suppliers as possible, and 
| es of supply. 1 protested it on my own behalf and, 
frankly, we could never get any cooperation from Chrysler. You all 
vere very timid in not fighting for that contract 
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1] . 
haily went 
d protested as loudly as we knew how. 


IEFAUVER. 


Senator WiLrEy. Hlow muel 


COLBERT. cAbout a yea 
IKKEFAUVER. A veal ind al half. 
; 

mothballs. ot of unemploy 
ny other place 
Lheiped you out. 

Mportant 
a competitive 
wrongs of 
lnportant 
tive bid, and we 


what the Defense Department catia 


hing that they fot one contract on 


Well, the lnportant thing 
be two supply lines. 
\ | cannot 


Armed Ser 5 
ime Trom Creneral Ave tors o1 


iving those parts, When you were makin 


parts that 


h is made by General Motors: Tem 
-1-s-t-e-a-d-t 


whatever that is 
L a division o 


nsteadt, that 
Phat is rig 


(rene ral Motors 
IK EFAUVER 


a General Moto: 


COLBERT 
‘Transmission 1s the 
unps from the Guided Lamp Co.. 
AC spark plugs made by the Gene 
Spark Plug Co. that company ¢ 

‘oLBERT. AC isa subsidiary of General Motors. 
itor KEPAUVER. 
subs diary. 


atteries made by Delco, which 1 


Senator Kerauver. And they actually had the specitications for the 
* Several of the General Motors’ produ ts were 
specified in the specifications for the medium tank, so t 
ically had to buy from Gel eral Moto) Ss in order to ma 


is “Del oor equal.’ 


My veneral question 1S that this seemed to h ive adversely *) 


competition and General were concerned 


what General Motors 


s doing and what you are doing to a 
ntegrated supply companies, does that 
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not adversely affect competition and cause some damage to the smaller 
who are trying to compete with you and who are 
adeavol f in an even more difficult way to compete with General 
\Miotors/ 
Mir. Cotperr. I do not see that it does. 


Senator Keravuver. You do not think so. 
You do not think that if General Motors’ subsidiaries sell these 
ipphes to themselves at a lower price than they sell them to you, 


that that advel ely iffects competition ¢ 
Mr. Corserr. I do not know enough about that phase of those— 
Senator Kerauver. Well, assuming that they do. 


Mr. Couserr. Well, I do not like to answer a question based on 
ptions where I do not know any more about the situation than 

lL know about here. 
‘nator Kerauver. I thought you were familiar with this contract. 

Mr. CoLperr. 3 am familiar with it, generally. I know that we 
were higher than General Motors: I know we did not get the bid. I] 
know that J] di d everything, including going into Bob Stevens ‘office 
protesting about it, and I know all the reasons he told me why they 
had to award it the way they did, and I accepted his st itements as 
being accurate and true, and I believed him, and I did not say anything 

ore about the tanks after that. I said we wouk | make up our minds 
to vo atter the tanks, and we oot the contract. 

Senator Kerauver. Here Mr. Slezak testified: I asked him, and we 

id the prices there to show that they were charging themselves less or 
selling themselves these supplies at less than they were selling them 
to you, and I asked Mr. Slezak: 

“Toes General Motors sell at the same price to Chrysler as they do 
to General Motors?” That was on all these things. 

Mr. Cotperr. Yes, sir. 

Senator KErFrat VER. Mr. Slezak said: pet would Say they charged 
Chrysler more than General Motors because they have one profit 
principally in General Motors’ structure. But before we arrived 
it making a true comparison to this $18 million debt, we made alloy 
ance for that,” so that Mr. Slezak confirmed the fact that they were 
harging you more than they were General Motors for Delco and for 
transmissions and many of these other parts. 

Do you think that is a good situation? In other words, with your 
integrated companies, do you charge yourself less than you do 
outsiders ? 

Mr. Troost. We try to charge a competitive price for anything 
that we make and sell between one division and another, and we have 
ilways been told that General Motors did, too; but, of course, we 
do not know exactly what General Motors did. 

Senator Keravuver. It looks like you would have known about that. 
Mr. Slezak confirmed it. 

Mr. Troosr. That is true in the tank business. 

Senator Krrauver. You knew that, sir, did you not? 

Mr. Troost. Yes, sir. But we won the second tank bid not because 
of the aoe General Motors made but on the other purchases, the 
hulls and the turrets and all the rest of the things. We did a tre- 
mendous job in getting that second bid, and we still had to buy the 


principal items that you have named from General Motors. That 
was the only source. 
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Senator Krravuver. Well, you just had to cut way dow 

l were plac ed at a disadvar tage; you had to b ly many 
General Motors. 

Mr. Troost. That is part of business. 

Senator Kerauver. Well, my question is, Don't you think 
infair for General Motors to sell itself at one price and to sell 
it a higher price, that is, its subsidiaries, where these are the p 
nd things that have to go into the tank, and don't you think it we 
be unfair, where your company was the exclusive maker of som 
part, to sell to yourself at a lower price than you wo ld sell to some 
who was competing with you? 

Mr. Troost. Our principle on that, the policy we try to fo 
is that where we sell the same part to somebody else that we sell to 
ourselves, we try to sell it at the same price, all things being equal 
n equal quantities and terms and conditions, and so forth. I ca ol 
nswer for General Motors. 

Senator Kerauver. Well, I am just asking whether you do not 
think it would be unfair to sell to yourself at wver price that 

ould sell to the other fellow. 

Mr. Troost. I think it would be a mistake to do that. 

Senator Krerauver. Well, as a matter of fact. don’t you think it 
would bea violation of the Robinson-Patman A ¢ 

Mr. Troost. Of course that is a legal question; but I would thi 


it would be a mistake, because the whole essence of mnpetition is to 
do the best job you can under all the circumstances, a f vou could 
ictually buy a part cheaper than you can make it, y would buy it 
Senator Krrauver. I know, but when a Government rT heat 
“Deleo” or Says * Allison transmission” or says something that nobody 


makes but General Motors, then is not it true that is not competit 

hen they sell themselves at one price and you ata hi eher price? 

Mr. Troost. It is a little hard to see the distinction between Ge 
ernment business on one side with specifications written by the Ge 
ernment, and your own business, on the other hand, where we writ 
ur own specifications. You do have a situation 

Senator Kerauver. I am talking about this tank contract he 
Here it is where Mr. Slezak says they were selling parts to you at a 
higher price, and you knew that, of course, than they were to them 
selves. 

Mr. Troost. That is right. 

Senator Kerauver. And vet the specifications demanded that these 
things be purchased from General Motors. Don’t you thu k that 
bad situation ? 

Mr. Troost. Probably in writing the specifications is where the 
trouble lies. 

Senator Krrauver. Well, in your present tank contract, what are 
you buying from General Motors? 

Mr. Troost. We are still buying the transmission unit because it 
the only source and it is specified in the-——— 

Senator Keravuver. It is in the specifications. 

Mr. Troost. In the terms and specifications. 

Senator Kerauver. Are you paying a higher price for it than Gen 
eral Motors is? 

Mr. Troost. They are not making the medium tank any more; 
they are making the smaller tank in their Cadillac plant at Cleveland. 
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Senator Kerauver. Well. they are makine the medium tank at 
(rand Blane. 
Mir. Troos No: that is finished. Thev are out of the medium-tank 


Senator Kerauver. At one time they were making a medium tank, 


= 


ind you were making a medium tank. Were you paying the same 
price for transmissions that they were ¢ 
Mr. Troosr. Of course we do not have any firsthand |] nowledge of 


vhat they charge themselves for transmissions. We ihe: the best job 
ve can of negotiating a price from them on transmissions. I think the 
price should be the same, and I agree with you, on that score. 

~ The Cuarrman. In other words, what vou need is a competing 


I n Ol) 

Mr. Troosr. That is a possibility if there is enough business to war 
rant it. but it iver costly job to tool it. and it is tooled by General 
Moto . and it mignt he quest l mable whether somebody else tooling 

imilar or a competing transmission would, in the long run, save 
ae 


(nother item we buy from them, to continue with your question, 
nator, is th sauxillary motor: we « ‘all it the Little. Toe. That is the 


On these batteries and things, I am not quite sure whether we buy 
them from (seneral Motors any more, We have found a source that 
va — 

Senator KErauy The thin or 1S. TF there is no equal or competitive 
ource, don’t yo feel, as a matter of fairness, if some big company is 
he only source, that you just stifle competition unless they are re- 
ired to sell to ever ybody at the same price they sel] to themse Ives? 
Mr. Troost. I do not think it 1s good business to do it otherwis 
Senator Keravcver. Well, it ought to be unlawful, ought it not ? 

Mr. Troost. [ would not pose as an expert on legality. Iam a great 


ever in competition, in the open ee I think these things 
e themselves without the necessity of a lot of Government inter 
vention. 3 if to me it : not just t sood business to do that. 

Senator Keravver. In the first place, in mergers where firms inte- 
orate and get the w hole and entire supp ly, suc h mergers should not 
he allowed to take ) lace: don’t you think th: at is correct ? 

Mr. Troost. I do not know. I do not know the situation. 

Senator Krrauver. Do you think that is so, Mr. Colbert ? 

Mr. Cotserr. I do not know, Senator. I can tell you how compe 
tition would work on the thing if we did not have the defense angle 

nd all these things when the Secretary of the Army got into it. We 
were once General aeotore biggest customer with respect to electrical 
things—Deleo—we do not know what they were charging on them. 
ut we got the le i that they were charging us too much, and there 
really was not any other source that we could turn to, and one had to 
developed. 


We found a man who wanted to buy a company and build it up and 


) 


said he would furnish us electric equipme nt; he would go into compe- 
tition with General Motors on it. That is how Autolite got our busi- 
iess, and they did give us better prices. So in a competitive system 
General Motors lost the biggest customer they had bee — a competi- 
tor came in on all this starting equipment, which is a big part of the 
iutomobile, to wet business away from them. 


y 
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Senator Kerauver. Well, fortunately, Mr. Colbert, you were | 
ough to inspire and to finance, if necessary, a competitor. 

Mr. CoLBert. We did not finance them. 

senator IK EFAUVER. Well, | mean, you were Dig enough LO place i | 
f orders, so he knew he would be successful. Lf it had been a litth 
fellow who was having to buy General Motors parts, he would haves 
een in bad shape. He would have to keep on buying them at 
xorbitant price. 

Mr. CoLBerr. Well, it worked out that am other fellow came in t 

eld. That was over 20 years ago, and not only did very well himself, 
it Genernl Motors lost our business, and lost some of the other smalle1 
ompanies” business, too. They took their business av ay. 

Senator Kerauver. What is the name of that company 4 

Mir. Cotperr. Autolite, Electric Autolite. 

Senator Keravcver. Who owns that now / 

Mr. Cotserr. Stockholders, stock-owned company, widely hel 

Senator Kerauver. An independent 4 . 

\ir. Cotperr. Yes, sir. 

Mr. ‘Troost. We have absolutely no interest in 1C. 

Mr. CoLBertT. We own no stock interest in it. 

senator KEI AUVER. What other companies do you own, Mr. ¢ ol 
pert ¢ 

Mr. Conperr. Well, we own the companies which are listed as part 

f our regular subsidiary companies. 

We own in this country only two companies that are not listed in 
losed 
to the propel authorities here in Washington and asked to keep them 
confidential. They are small, relatively small, companies. They 

ly do a very small per entage less, as | recall the fioures, less thar 
one-half of 1 percent or something like that. But those 2 « ompant 
they are the only 2 companies we own in this country. 


ill of our public statements. Those two companies we have disc 


Weowna couple of companies In other countries. 

Senator Kerauver. I mean what big supply companies do you ow! 

Mr. Cotserr. We do not own any big supply companies. 

Senator Krerauver. Do you own any that you 

om outside of ¢ ‘hrysler and Plymouth? 

Mr. Cotpert. No, sir. Only these two. 

Senator Krerauver. What is the idea of hav ing to keep them secret ? 

Mr. Cotsertr. These two companies? 

Senator Kerauver. Yes. 

Mr. Cotsnerr. They are very small companies. One of them, wi 
take all of their output; the second company sells to a number of our 
competitors, 

At one time we did not want to disclose to our competitors that we 
owned that company and we asked for confidential treatment on it: 
it is such a small volume. 

Senator Krrauver. Do you sell to your competitors at the sam« 
price you sell to yourself ? 

Mr. Coteerr. I do not know. 

Mr. Troost. We do. As I say, we think that is good business, 
under the same set of circumstances. 

Senator Kerauver. It ought to be the law. ought it not? 


ret your supp! es 
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Mr. Troost. I could not pose as an expert on that. I think the 
market place takes care of a lot of things. I think it would be bad 
business to do otherwise. 

Senator Krrauver. The market place will take care of it where 
there is compe tit ion. 

Mr. ‘Troost. There is competition. 

Senator Krrauver. If you and General Motors own the only sup- 
plier, there cannot be much competition. 
~ Mr. Troosr. Of course, that situation does not exist in the auto- 
mobile business 

Senator Krravuver. It exists as to transmissions here. 

Mr. Troost. Well, that was a special transmission to operate tanks, 
but that is not a transmission in the automobile business. 

Senator Krrauver. This is big business I am talking about. It 

is big business amounting to $205 million. 

Mr. Troost. That is right. 

Senator Krrauver. And the contract you got now is for a whole 
lot more than that, is it not? 

Mr. Troost. No. The contract now is $160 million. 

Senator Krerauver. $160 million. The other contract was $205 
million. 

Mr. Cotrert. A couple of hundred more tanks, as I recall it. 

Mr. Troost. They are not comparable situations. There are places 
to go for transmissions in the automobile business. We make our 
own: so does Borg-Warner make them; General Motors makes them 
for other manufacturers. 

Senator Kerauver. I thought the unusual thing about this tank 
contract was that you had engineered the thing in the first place. 

Mr. Coirnert. That is correct. 

Senator Krravver. And it was your pride and joy. 

Mr. Cotnert. That is correct. We put forth all those arguments 
when we were trying to make them reconsider that bid. Slezak, 
incidentally, was in that meeting where we were. 

Mr. Troost. Yes; with the Secretary. 

Mr. Cotrertr. He was there. 

We put forth, you can rest assured, we put forth our arguments 
on getting that business on any reasonable basis we could think of. 

Senator Keravver. As a matter of fact, we should have the Defense 
Department increase competition among the automobile manufac- 
turers, to spread out these engineer ing contracts and these procurement 
contracts: do vou not think so? 

Mr. Corzert. Well, we have got a department, which we have had 
in operation for 2 years now, called our Defense Department, which 
works Washington, the west coast, east coast, anywhere we hear there 
is any business pending. We try to get defense business, all of it 
that we are qualified with facilities or in any way to bid on, and we 
bid on it. 

Now. I do not know of any other situation we have run into com- 
parable to that tank award, do you? 

Mr. Troost. No: TI do not either. 

Senator Krravver. You know Hudson had an engineering contract 
that was taken away from them and given to General Motors. 

Mr. Troost. I do not know if they did. 

Senator Kerauver. Yes. 
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I think it is a good plant, a good competitive plant. 





Mr. Coutsert. I do not know that. 
Phe CHairnman. Let me interject a question. JTlow about } 


vehicles ? 


Mr. Troost. Passenger vehicles, you mean with the Gover 
The CHatrRMAN. Yes. 

Mr. Troost. They are all bought on compet tive bids. , fy 
now, 

The Cn AIRMAN, How about the specifications ol 
Mr. Corserr. Trucks more than passenger cars. 

The CratrmMan. No: sedans, passenger cars. 

Mr. Cotnerr. I do not know whether we have any substantial ) 

ver vehicles with the Governm« nt: I do not ki ow of it. 

The CnatrmMan. I have a complaint from one of the automol 
ympanies, that the spec ifications are such that only Chevrolet d 
adillae can make a car. 

Mr. Cotserr. I do not know that. 

Senator KEravuver. Have you protested this writing of spec] icat 

here so that only General Motors can be the supplier ? 

Mr. Cotverr. If it is true in those specifications on those tanks that 

were written so that only General Motors could be the supplier, 

did not know it at that time. and I do not know it at this time. 
Senator Keravver. Here is testimony from Mr. Slezak. 

Mir. Troost. We have not so protested the transmission because no 
ne else in the United States or anywhere else in the world, so far 

e now. is tooled to make that transmission, so there would be 
here else to SFO), 

Senator Kerauver. Well, thev had Colonel Engler who said there 

two other items in which General Motors was the only source, 

) they were spe ified. . 

Mr. Troost. The engine was a Continental Motors engine, and we 


= lant ean pped to n ake that same engine, the same desien, 


: 7 41 : 
that there were 2 sources Tor the same engines, 2 chances to com 
e the costs, if vou will. But the volume of business was o small 


at that pl unt Was put into mothballs, and is still in mothballs, SO, 


herefore, there was only one source for engines, that is true, Con- 


nental Motors. 

Senator Kerauver. What was that, the Conti! ental engine ? 

Mir. Troosr. Continental Motors. 

Senator Kerauver. Yes. Where is your plant that is in mothballs? 
Mir. Troost. It is in New Orleans. 

Senator Keravver. That is not competitive, is it? 

Mr. Troost. I think it would be quite competitive. 

Senator Kerauver. Is that the plant you bought from Higgins? 
Mr. Troost. We did not buy it; we leased it. 

Senator Kerauver. Leased it? 

Mr. Troost. I think it would be quite competitive, and it was quite 


competitive, but, of course, the volume may not be sufficient to support 
two plants. But that plant is there and available at any point of 
time it is required, and I think it will do a good competitive job. 


Mr. Corrert. We can get the business, the Continental business. 


we had before, during Korea. 


Mr. Troost. On competition our prices were right in line; yes, sir. 


re 
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s r Kereavver. That is all, Mr. Chairman, except that I would 
eto ive inserted mn the record pages $$ to DY of the hearing before 


Senate Armed Services Committee on tank contracts dated Janu- 


| eP docl ell referred to follows:) 


| | | I] s Hen BEFORE COMMITTEE ON ARMED SERVICES, TANK 
( ‘TRACTS (JAN. 29, 1954, VOL. v, Pp. 48—52) 


K ‘ You said that only two items in the specifications of the 
mm General Motors or its subsidiaries; is that what I 


( In Ss right 
( r Kei We I have a list of some items that go into this tank 
Chrvysle mad ransmission secured from Allison Motors, a part of 
as Alot S 
( nel | | correct, sir 
senat h \ Transmission spare parts from Buick Motors. That is a 
( I \i rs 
Colonel E bs Buick and Allison were both making transmissions, the 
Buick has been taken out of production, sir. The only remain 
od f tra ssions is the Allision Division of General Motors 
. r K I know, but spare parts have to be bought from Buick 
u 
( el I I I} are parts have to be procured from Allison 
Kera Chen Chevrolet Motors makes transinission spare parts; 
Colonel ENGL Chevrolet does make spare parts of the transmission for 
\ n, Sil We are still talking about the transmission, sir. 
IX Mhen transmission spare parts, Cadillac Motors makes 
( el I Cadillac was making spare parts, was a subcontractor t 
S tor Kera . Then we have the name Ternsteadt They make spare 
! a { the 
] They made rangetinders. They were not a sole source 
( er was getting rangetinders from Airtemp, one of their own divisions, 4s 
~ i ? w t 
tor Is Here is auxiliary motor generator, made by Detroit Diesel 
Co] I That is correct 
r KEFA :. Here are four items of lamp made by Guided Lamp. That 
1 f General Motors 
Colonel E rk. That is, and there are also other sources. 
S t IK \Uver. This is the source you were using for this tank. 
( mel ENGL! But there are only two items, sir, for which the General 
Division is the sole source of the component, and from which other 


Senator Kerauver. Anyway you do secure four items of lamp from the Guided 
Lamp Co., which is a subsidiary of General Motors? 
Or el Enoter. It is, sir, and other sources are available. 
Senator KeraAuver. Here is coupling electric, A. C. Spark Plug, that is a sub- 
iry of General Motors, isn’t it? 


( nel ENGLER. A C. Spark Plug is. 

Sel r KEFAUVI Then you have shaft, adapter, electric, also from A. C. Spark 
| that correct? 

Mr. SiEza But, Senator Kefauver, they are subcontractors as any other 
subcontractor would be for one of the General Motors divisions 


Senator Krrauver. You get batteries from Delco, that is a subsidiary of 
General Motors, isn’t it? 
Colonel ENGu Yes, sir, and there are other sources making batteries. 
Senator Keravuvi Well, in the specifications you specified “Delco or equal.” 
Colonel Enaier. That’s right, sir, and other sources are making the same 
product, sir 
Senator Kerauver. You specified “Delco or equal,” that is the specification 
Shock absorber specified “Deleo or equal,” isn’t that correct? 
Colonel Encier. That is probably correct, sir. I am not certain of that, but I 
believe it is 
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U Senator Keravver. Then electrical harness and so forth, you spe ed 

" ectric,” didn’t you? Isn’t that a General Motors subsic { 

l olonel ENGLER. Yes, sir, and other sources are also making that 
Senator Krrauver. Anyway your specification is “Packard electric | 
ere is electric harness, also you specify—but anyway, the point I want 

e, quite a number of suppliers even for the tank whet ide by ¢ 
ive to be General Motors or its subsidiaries, or at least 

K Colonel ENGLER. Two of them do, sir 
Senutor Keravcver. Does General Motors bid the same a int to ¢ 
ey do to General Motors? 

i Mr. S aK. I would say they charge Chrysler 1 iS n Ge M 


AUSE eV ave one protit principally in the Gener M 
‘ rived at making a true cComparis S18 y 
Nees t} 
| . . 
n = INE] Uy I} Ss t I be Ons ‘ ( 
‘ | e they eto hn ings f m G l 
ves Chrvslel he 1 ducts 
\ ~ We I uld sav this When we ( tl 
1 iz the my LSOl s 1 mentiones ‘ ‘ 
I e pl i i her we d if \ l 
} STS i | wo ad} | r 
s or K \ Bb Gt \I I ‘ ‘ ( 
e price ( sell tl oth Ss d ( 
( I il ot - s corre 
Q lt ‘ ‘ \ ‘ 
Phe CrarrMan. Can there be real compet WU 
ess wheh Greneriul \Iotors ford ill ( Vs I iO ‘ e 
| Dusines is they did in dod Can tl ‘ l ‘ 
' 1 
| \I (‘oLtberr. \W |. Senator. if , i . 
i I trv, | would like for vou to yw Thiet ome |] \ é ! 
' 
| Onipetition, 
1] | 
Phe CHatmrMan. All right. 
Now e vet dow! Oo ohe pornt. Re ently here ( ) 
] } } ] ¥ 
nvented Ccailed oligopoly. Is Chis picture Oot « ro} y é 


\Lr. ¢ OLBERT. | remember that we rd, but Il Mot re ( Der it 


The CHarrmMan. That means where more than one company av¢ 
position to practically ] lonopolize the field, i! a wiiere pl e ive 


ne une, and everything else ind that TreeZes ¢ { \ wip 


trom coming into it. 


Mr. Cotpert. Well, I just do not agree with that theory. I believe 


that a new competitor With new innovations, hew ideas on passengel 


urs, either on performance or stvle or comfort that will outmode ex- 


ting cars today, [ think such a man can and will come along 
The CHarrmMan. How about Tucker? 
Nir. ( i>] ERT. | ado not ke to stand ) iidement on one of « 


oOmpetlltors, but I do not think he had those qualifications. I do not 
think he had the new ideas, the new product, al i the manageme 
team to put 1t over. 
The CHAaiRMAN. He stated it was a fact that he could not ge 
at nobody would sell him steel. 
Mr. Coupert. Well, that is a different set of circumstances from the 
kind of situation you mention. But there will be othe eople, | 


lieve, who will come into the automobile industry and do wel 


They would have to be fellows with new innovations, new ideas. vigor. 
and develop a Mahagement team and earry thre ugh those ideas, but 


t is not closed. 
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| istry not closed to men of that type. You could not get 
\ trat on than when fellows were telling you a year ago, oO} 
OWS are ind this table, we were down to 12 percent of the indus 
try. and vere voing to stay there. 

We did not believe it for a minute. We would not accept it. We 

| forward-look cars developed, and we had every con 
idence it the world we were voing to come back and take up to some 
ere around, we are going for 20 percent of this industry, which we 
not got yet, but we have got over 18 percent of it. and we were so 
contident of it that when we priced these cars last November we priced 
them for the amount of volume which we have been able to acquire. 

Now, you might say, “Well, gentlemen, you are taking an awful 
cha ( ” ' ; 

Sure, vou are tak nea chance, but that is What business in compet 
{101 . We took the chance. We priced the cars, we built our adve: 
tising program, we built our whole operation to that amount of vol 
ume, ul we are vetting the volume. 


The Crairman. Now, is there not great danger of concentration, 
if it continues to increase in the hands of the Big Three, that there 
will be less incentive to cut prices and give the consumer a cheaper 


Mr. Cotserr. I donot think so. The best value you can get for your 
dollar in the marketplace today is in an automobile, and the fellow 
that keeps his prices down is going to increase his share of the business. 

The CHarmman. That is right. In other words, depending on 
ereater and greater volume, is that not right, that is what will hold 
the price down ¢ 

Mr. Cotgertr. Well, he has got to make a reasonable profit. 

The CHatRMan. I know. 

Mr. Conpert. He has got to make a reasonable return. 

The CuarrmMan. There will be an incentive in his desire to sell more 
and more cars. To get a little facetious, one of these days we are going 
to a out of roads to run them on. 

Mr. Cotrerr. No, sir; we are going to build some more roads; that 
isa ion of the plan, too, you see. Weare not going to run out of roads. 
There is no reason to run out of roads at all, and it is going to take 
more roads to build this bigger volume of automobiles we have got 
running. 

The CHarrMan. Now, do you think that some legislative proposal 
should be considered looking toward the breakup into smaller com- 
panies of General Motors and Ford? 

Mr. Cotvert. I don’t 

The Cuatrman. Into smaller operating units, shall we say. 

Mr. Coteertr. I do not. 

The CuairmMan, In other words, you think that integration is dis- 
tinctly beneficial and necessary ¢ 

Mr. Cotrnerr. There is not categorical answer to whether and how 
far integration is beneficial. 

We are going further with our integration in the last 2 years than 
we had gone in the past, in the last couple of years we have carried it 
further. Every company that is offered to us for sale or merger or 
anything else, we want to look into it as to whether or not we can inte- 
grate that company or expand our own facilities and build whatever 
part of the car that that company furnishes. 






































am getting atis: Y« \ YoOod 





i 
of small vendors furnishing you parts 


\ir. Cotperr. Yes 
| 


e e CuarrMaAn. The complete integration, however, of the ve 
‘ { it1on might be disastrous to the Americal busi 
a Mir. Conpert. I don’t think there can be complete integ1 
Phe CuHarrMAN. Well, now, for instance, here yo ive clescribed 
Ul vour statement certain mergers etfected by Vour ce pal 
=t. Would you please advise the subcommittee to what extent, 1f 
uch mergers extended your control, first, backward to raw n 
erial and, second, forward to control of finished prod ) 
Mir. Cotpert. None of them tended backward to the cont of 
iw materials, Senator, that I ean think of. 
Phe Cuamman. In other words, and looking forward ve ao 
e perate your own collision insurance company, do you 
r Mr. CoLpert. No, sir. we do not. 
The CHAIRMAN. Do you ag 4b a finance company ? 
I Mir. Couteertr. No, sir, we do not. 
V The CHAIRMAN. ince, ‘esaliee as the Briggs merger is concerned, 
.. | Briggs sell bodies to anyone besides Packard prior to the merger / 
a j Mr, CoLBerT. Some time during their operations they had sold to 
1 ier people. 
I remember that t] eV sold W illys some bodies at one time, but at the 
me we bought them, they were not selling bodies to any other than 
Par kard, and for sever: al years they had not sold to anyone besides 
Packard. 
8 The Cuatrman. I will ask you this: This is a mechanization prob 
y em and—well, taking Briggs, do you subcontract your diemaking, do 
vou subcontract that out to the diemakers or do you maintain your 
{ own diemaking facilities and statl? 
; Mr. Cotperr. Both things. We have our own and we subcontract. 
B Mr. TRoosT. We subcontract many more than We make O irsel ve S. 
t The CHairMan. Now, when you took over Briggs, and you have 
tated that the automobile body constituted about 40 percent of the 
| otal cost of the finished car, did that eliminate them as a potential 
itutomobile producer ¢ Did they ever build an automob le ¢ 
Mr. COLBERT. No, Sir: Briggs has never built an automob le, never 
been an automobile producer and, as far as I know, never had any 
plans for being an automobile producer. 
The CHatrman. Do you think you could have obtained your pres 
. ent market position without the acquisition of Briggs? 
Mr. Cortsert. I think the acquisition of Briggs is one of the factors 
r n our attaining as much of the market as we have in the last year 
The Cuarrman. In other vords, the acquisition of Briggs put you 
ina better competitive position; is that right ? 
Mr. C OLBERT, Yes, sir; yes, sir. 
The Cuarrman. If you had to go into manufacturing, for instance, 
your own bodies, you would not have been in as cood a market posl 
, tion ? 


Mr. Coxpert. I don’t think so. 
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Now, we id a study made of that, Senator, of what was involved 
lding our own body plant. the time involved, and so forth. We 
hice t t it would be better to make the deal with Briggs. 
| (naman. Let me ask you this now. Is it a necessity in order 
Ompete the automobile Industry that a company be integrated 
] vt , / 


mreve extent 


Mir. CoLBer I don’t think 


The Cuatrman. And here I am going back into history, as a pre 


minary. In the early days of the industry I can remember driving 
the old Max | when the \ had the gearshift lever on the right, on 
l t i 
| two types of cars. We had what we called a manufac 
0 , |} ve had the assembled car. and a lot of little outtits 
to | rie just simply by buying parts and putting them to 
| oi the Moon and the Michiean—hundreds of them 
\j ( ' " 
(HAT y. And gradually they went into—well, Ford made 
leo then ves, practically. and IT think thev were the first 
t | job. and then thev went back to a totally 
| ! Py elves, and then finally rot back into the vendor 
| rid ir Well. ven i the twenties they were hear V 
vendor fiel nd then gradually, by the end of World War TTI. 
Big Thre 1d become pretty highly integrated: isn’t that right ? 
Mr. Connerr. Well, vou put your finger right on it, Senator. 
[ntecratv in be aluable if certam times and it ean ilso be costly 
i! ol er Times. 
Ni n times | ke the present, such as we have now, where inflati 
r O na is for many vears and business stavs good, highly inte 


erated companies will probably do better than those that are le 


tecrated: but in other times, particularly if business falls 
fT. » less ntecrated company would do better. 
Qo there ‘tt anv eategorical answer to it. Tf vou assume that 
ver the period of the next 25 or 50 years we are going to continue 
hee) { fine plateau of increasing business, then | 
uld sav probably | oh i] tegration would reduce the costs of the 
imnufacturer and also give hima better profit picture. 


Now, as TI stated earlier, Chrysler did not go into integration, for 
me e two principal competitors have—but they have 
thi ve been up and down in their integration a certain 


} tendency in the last few years has been toward 
‘he whole unit operates as Chrysler Corp 


Mr. Conrnrt Yes—parent company. 

The Cramman. Now, when you add an integrated company, you 
ist make it a division of ¢ ‘hrysler Corp. ; do you not ? 

Mr. Corvertr. That is right. 

The Cratrman. It is not operated as a completely separate cor 
poration ¢ 

Mr. Cotrerr. No, sir. 

The Cuarrman. What you call a totally owned subsidiary; is that 
richt } 

Mr. Corserr. They are each—it is part of this divisionalization 
program I mentioned, the decentralization—“decentralization” 1s an 





































latable word to some people, so we call out Pp! 
t I 


LV ition the divisionalization program. 
Che CHAIRMAN. Yes. 

ler Mr. Cotserr. But the whole theory is to put the res} 

ed these div ISIONS 1n the hands ot the people whe ive operat 
roperty from day to day and they h ive their own a unit Cc 


now. and that is one of the first thn os that we did, was to 





It thelr own set ot books and accounts, and We ire mov Yr al a 
ne some of them now have their own purchasing a partments, | 
on they all tally up—the books are kept and reports 
irent corporation, which is Chrysler Corp. 
ui The CHatrMan. The point 1 am vetting at is, under t lé 
its owever, that Briggs is a group of plants operated by Chrysler ¢ 
t not operated by Briggs Body Co., a subsidiary of Chrysler ( 
m sn’t that mght ? 
Mr. Cotrerr. Yes. 
cl Phe CHarman. The same, I believe, apples to Fe 
rst richt 7 [ think they operate that way; do they not ¢ 
ik Mr. CoLBerr. Practically. 
Ol Phe Caarman. My information is that General Motors operat 
mewhat differs ntly, in which they have what we might almost « 
Pe holding company and various S il S diary corporat ONS: 4 
IT ¢ rieht, each operated by themselves ? 
| Mr. Troosr. The same thing. 
Mr. Coupertr. Yes, they do not have presidents of divisions fo1 
(reneral Motors, but I think that the basis 1s similar. 
: The Cuarrman. Allright. Now, do you think there is an optimut 
re | VAS in the product on ot automobiles bevond which economies are 
no longer realized ? 
I] Mr. Cotperr. No, sir, I don’t know. I don’t see how you can say 
fat any size is the proper size for an automobile « ompany to he, 
uf If they can make up their minds what type of cars they are going 
ui to produce and what volume they are goimg into, a company cat 
| lecide they are GolIng to prod ce 1 automobile and eo into that for 
inv number of units a year, say 100,000 or 200,000 of that 1 ear, 
d they can be very successful in that. They ear evel that volun 
or t the rice they put on that car. , 
Vi The Cuairman. Well. don’t vou think that Chevrolet would be 
i? a suecessful company if there was just one company making 
rc Chevrolets? 
Mr. Cotperr. Well, you know, Chevrolet has been in serious troubl 
Es tr one time or anothe r in ITS ¢ xistence not right now 
I don’t know quite how to answer your question, but it 1s so 
ed in to other items they get from General Motors, that I don’t 
) how to answer that. Do you. George / 


Mr. Troost. No. I wouldn’t answer for Chevrolet. I am sure 

The (CHAIRMAN, Well. take Plymouth. for instance, 1 you 
1 etup. 

Mr. Troost. No. 


The CHarrMan. Operated as a separate company 


at Mr. Cotpertr. Oh. no, sir. It is too closely tied in with the ot] 
| visions Dodge, for instance. has been building Plymouth’ 
yn” der motors this vear. Plymouth now 1 bu Id ng ite nwn R- vl} nol 
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engines, but they would not have had any 8-cylinder engines had it not 
been for the Dodge division. 

Phe CHamman. Now, Briggs, I understand, only make bodies? 

Mr. Cotperr. Briggs only make bodies, for Plymouth. 

Phe Cuaimman. Do you still make your own Chrysler bodies? 

\ir. CoLBerr. Chrysler, DeSoto, and Dodge. each of those plants 
makes its own bodies. 

The Cuamman. Now, what is the extent, if any, to which Chrysler 
Corp. sells parts and accessories to other producers in the automobile 


Mr. (COLBERT. We se l] ave ry low volun ne, although we do sell some 
items to, I believe, every other company in the industry. 

But I looked at the dollar volume on that a few days ago and 
seems to me that it totals less than two-tenths of 1 percent of our sales 


In 1954. It was just a very insignificant amount, but we do sell some 
ems to each of the automobile companies. 
The CHairnmMan. Now, could you list for us, not necessarily now, 
you Cal furnish the lst later, if you don’t object, the source of the 
principal parts which make up your cars¢ For example, where and 


from whom do you obtain steel, tires, transmissions, paint, glass, and 


Mr. Cotperr. I could tell you, but if you would rather have a com- 


plete list, will furnish vou the list, if you want to see the list. 
Che CrArman. Well, let us list glass and tires, then. 
Mr. Cotperr. All right. On glass, we get practically all our glass 


from Pittsburgh Plate Glass Co. 

The only two major suppliers in the United States of glass are 
Libby-( ywens-F ord and Pittsburgh Plate Glass, and we have dealt 
with them for glass for many years, and they work with our engineers 
for specifications. 

Really, as I say, there are no places to turn to for glass in major 
volume in this country except those two, and we buy from Pitts burgh 
and we have had very good business relationships with them over a 
period of years. 

Now. you mentioned paint? 

The CuarMan. Yes. 

Mr. Cornerr. We buy paint from 6 or 7 different companies. 
Ditsler, which is a subsidiary of Pittsburgh Plate Glass, I believe is 
our biggest supplier of paint, but we buy from 5 or 6 other companies 
n substantial volume from each of those companies, competitionwise. 

The CuarrmMan. How about tires? 

Mr. Corperr. On tires, we get practically all of them from Good- 
year Tire & Rubber Co. 

We recently asked for and got competitive bids from another tire 
company on a special tire we wanted and they were unable to deliver 
lt. There was such a demand for their products and they had their 
older customers that they had to handle first. 

So for all practical purposes I would say that we buy over 95 per- 
cent of our tires from Goodyear. There is a reason for that. The 
tire you have on your automobile has to be changed each time you 
change your brakes and suspension or any one of a dozen items on 
your chassis. You cannot change it without an effect, until you see 
the effect on the tires, and the Goodyear engineering department and 
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Lol r engineering department work very closely on tires. So the big 
O percentage comes from ¢ roodyear, over JU percent. 
The CHatRM “on As there any corporate connection between Good- 
vear and Chrysler 
Mr. CoLperrt. ‘No. sir: none, 
nts The Cuarrman. They are just bidders and cooperate in fabricating 
tires that fit the type of car that you want to put out; ia that it? 
- Mr. Corrert. Yes, sir: that is right. 
| ce 


The CuatrmMan. Now, getting back to the plate 
ire only two companies that furnish that ? 
he Mr. Cotnert. In big volume; yes, sir. 
The CuatrmMan. And do you have any agreement with them that 


olass, you sav there 


7 they will be your exclusive furnishers? 

les Mr. (COLBERT. No. We asked th e second sup p ylier oO bid on a sub- 

Le -tantial portion of one of our divisions for glass this vear, al d t] 
hmitted a bid, and told us that their bid was higher than Pittsburgh’s 

= the same glass, and they also told us their facilities were so crowded 

he at they could not furnish it. 

nhc The CuatrmMan. And you say there are only two furnishers ? 

nd Mr. Cotpert. Major. where you can get glass in volume, that I know 

of. Isn’t that right. Em? 
= Mr. Lioyp. That is right. 


Three with their glass suppliers have upon, first, the supply of glas 
oS vailable to independent car manufacturers and, second, entry into 
the market of new glass producers? 

Mr. Corzert. I don’t know why there aren’t any ne w glass producers 
lt in the industry, but I have not heard we have hi id gwlass shortages in 
his country in the last 10 years. There have been mea occasions 
where alass was in very tight demand, but I don’t know of iny case 
where it has affected the competitive position of anyone in the indus- 
try, because when it is short for one, it is short for all. 
a The CyHarrmMan. My interest in this is perhaps a little 
because my State is a glass producer and we do have Lib 
Ford and Pittsburgh Plate Glass in there. 
Mr. Corpert. You do. 


The CHatrMan. What effect do the arrangements between the Big 


S. The CHatrmMan. And we also have some independent companies 
1S that produce e@lass and I am just wondering whether they are ham- 
BS ] 


pered in vetting into that type of production, because they might 
6. need the business. 

As I understand, the new type of windshield—and you have a 
new rear-vision window—requires special machinery to make that 
product; isn’t that right ? 
re Mr. Coxnpert. That is right, and now that you have brought that 
or question up, when they put the cost on that to us, which was a veal 
ir ago, it was substanti: nily more than the cost of our other windshield 

was, and that is where we went to competitive bids. We went. to 
. L-O-F and said, “Could you give us a price on that?” And they 


- made a very detailed study and worked with our purchasing depart- 
u ment and came up with a price which was not attractive to us. 

n Also they had a problem on facilities because of so much business 
e 5 


they got, with their facilities, and those were the two reasons we did 
not place our business with them. 
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The CHamrmMan. In you OF} inion, is the General Motors Corp. able 
to exert any market control over your company by reason of the 


rong position which General Motors holds in the parts and automo 
ve accessory field through its subsidiaries ? 
Mr. Cotnerr. If they can, I don’t know about it. I don’t know 


about it: no. 

The CuHarrMAN. You must realize that is one of the greatest price- 

ng schemes in the world, if you can control the price to the finished 
producer of the necessary parts, you could very nearly control his 
rice. At least you could put a certain floor under | 

Mr. Cotrerr. We do not, on General Motors parts. I don’t see any 
occasion for our dealers or us to be buying parts from General Motors. 

Phe Crarrman. You don’t buy parts, then, from General Motors ? 

Mr. Couperr. No. 

Phe Cramman. Except on the tank contract 4 

Mr. Cotperr. Well, that was on a defense contract. 

Km ie we buy any items from General Motors now 4 

Mr. Luoyp. We buy some things from General Motors, but strictly 


Ol competitive bid. 

Phe CnatrmMan. Now, Mr. Colbert, you speak of the large number 
of independent business firms from whom the Chrysler C orp. obtains 
parts and supplies. Is it not true that the more highly integrated 


your corporation becomes, the greater the forec ‘losure of the market 
fur as the independent parts supplier is concerned‘ In othe 
words, vou close off their market. 

The basis of that question, I will say, is this: I was in the West 
duri ie the war. 

Mr. ‘OLBERT. Yes, sir 

Tho ¢ ‘HARMAN. Suddenly the airframe manufacturers decided 
vo into the parts manufacture business and supplant their vendors, 
ind they were maps reacly to close down a few sections of Los 
Kanaan and other ¥ laces for that very reason. And, of course, they 
were In a beaut | position to do it because they were working on 2 
cost-plus fixed-fee. basis, a situation where you were going to wind up 
with the taxpayer paving the bill. 

Mr. Contrerr. Well, you have people that are supphers now who are 
ready to go out of the business, and yet you have new ones coming 

all the time, and it is surpris ing in this last 2 years, when the really 
tough competition started, how many new suppliers have come into 
picture and underbid the old, established suppliers. 

Now, the ones that we find fading mostly in this tough compe titi 
era are the ones who have not faced up to it, and we have many new 

ippliers coming and bidding to us at much lower figures than the 
old suppliers, and making a profit on it. 

The CHatrman. Let me ask you this: Have imported cars now 
become a substantial competitive factor in the automobile field in the 
United States? 

Mr. Corserr. No, sir. Last year there were, oh, approximately a 
total of 30,000 cars imported into this country and it is running a 
little higher rate this year, but not much more, and over a period of 
years [ would say less than one-half of 1 percent of the sales in this 
country are imported cars. They are not a factor in our market. 

oe CHamrMaNn. I ask that question because in Yuma in January 
for the first time for a number of years I found foreign-made cars, 


the 
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erens heretofore the American manufacture) d con ete 
ited’ the eld dow there, 
Mr. Cotnerr. Yes. Well, I have seen the figure for the 
months of this vear, ana althoug! il sa tittle uw rt ve 
ire st |] le ss than ] percent. 
Phe CHarmman. Arent your frat e deale re red to p 
for their cars either as they come olf the line 
el veel y 
Mr. Conserr. They pay cash for them on delivery. ‘The 
redit arrangements and pay is cush for the \ ‘ l (i ( 
» ther 
Phe ¢ HAIRMAN. In other words. does tl il ike the de 
ractically all of the financial risk 4 
Mr. Conperr. No. When he buys the property 
ees tit, Tron. that pont On, vanad the Ousiness fa i i) Cl 
that Oasis. 
Che CHarMan. | know it has since it went on the installment-p 
basis. [remember whe t was not on that | 
Mr. Conperr. And there is a lot of competition for the dealer = 
Dus eSS, SO he Call pay the cash, hot only \ the \ © CODLPULEL 
t the banks have becom very active in that eld, and so a good 
weresive dealer with a vood reputation has o trouble vett 
mecial arrangements. 
Phe CHamnman. Incidentally, I ran into that situation ove \ 
nia recently, when a number of the dealers were referring t 
customers to banks, who were otfering a substantial 
rate on the money on installment sales. I believe it \ 0 


percent, aly percent, | percent, 


Mr. (COLBERT. The banks are actually vetting into the automob 


in) ne all over the country. 


The CHamman. Now, Judge Barnes told vesterday that 
i \ntitrust Division was investigating complaints that Ford requir 
i ts dealers to handle only parts manufactured by it. Do you pe 
your franchise dealers to deal in cars or parts other than your ¢ , 


Mr. Cotperr. Yes. sir: we do. Under our contract they may 
cars or part other than ours. We have got ome ceales 
handle competing lines of automobiles, but by and large I think t 


dealers will wree, ind we think it Ss notn eood thir wr for them to ado 


] ] ° ° : 
hat, that they will aon better job if t hie Vv stick to one line of wuitonse 


biles, but we have except onal cases where they have another line of 


Che CHairM \N, In your own line of car do you timit vour dent 
to l or Y? brands ¢ 


Mr. Co.tperr. Yes—no, we don’t limit to 1 or 2, because we hav 
ome dealers who handle Chry sler, DeSoto, Dodge, Plymouth, tl 
t, but they handle them on separate dealerships. In other words, w 
have what we call a three-way distribution system, where a Chrysle1 
dealer also sells Plymouth and a Dodge dealer also sells Plymou 
and a DeSoto dealer also sells Plymouth we have no separate dealer 
organization. 

The Cuarrman. In other words, you use Plymouth as the trad 
leader, as they Say in the retail-store business ? 

Mr. Co.tpert. Well, we have three-way distribution: and, don’t for 
get, the Plymouth is the only really low priced car that broke into 
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competition with Ford and Chevrolet, and it has been a very effective 
distribution system for us. 

We have dealers of Chr ysler, DeSoto, and Dodge who sell P lymouth, 
and we have some cases where a dealer will be se ‘ling not only DeSoto 
but also Dodge and Chrysler, but he has three separate establishments 
when that is true. 

The Ciramman. Do you require him to buy exclusively Chrysler 
part 34 

Mr. Coutnerr. No, sir: no, sir. We encourage him to, because we 
know our parts are engineered for our cars, but we don’t have any ex- 

isive feature. 

The Cuarman. Don’t you have the right to cancel any dealer's 
franchise at will? 

Mr. Co.perr. There is a provision where either the dealer or we 
ean cancel. We have a continuing dealer agreement that runs on in- 
definitely, either party having the right to terminate on 90 days’ no- 
tice. I don’t know what that exact provision is, but practically it does 
not work that way at all, Senator. 

If we and the dealer are not getting along, we sit down with him 
and reason with him, and try to execute what we call a mutual termina 
tion agreement, one that satisfies him and us, and we have a regular 
arrangement for working that out, taking over his parts and the cars 
that he has on hand 

The Cuarrman. That is what I was going to get to next. You re 
lieve him of his stock of parts ¢ 

Mr. Cotserr. That is covered by our agreement, in the event of 
termination, w — part we take over. And always, when you have a 
termination of that kind, you have a negotiation and, when you get 
through with it, you and the dealer are both satisfied in 99 cases out of 
100, 

The CrarrMan. What is the present profit picture of the Chrysler 
Corp ¢ 

Mr. Cotzerr. Well, our first quarterly statement came out a couple 
of weeks ago. It was better than our last year’s statement. We had 
about 3.6 percent on sales after taxes, which is low in our industry 
but it is better than it was last year. 

You know, last year we made less than 1 percent on sales. We had 
a year which was not at all satisfactory to us. 

Now, this 3.6 percent on sales after taxes is low Historically we 
run 5 percent or better on sales after taxes—in fact, nearer 6 percent; 

n't that meht 2 

Mr. Troosr. Over our long history it has been about 514 percent. 

Mr. Cotnerr. So we are still low on sales after taxes. 

The Crarmman. Now,the Antitrust Division has been investigating 


fo. year comp laints that General Motors monopolizes the manufac- 
ture and distribution of motorbuses. Has Chrysler ever attempted 
to manufacture buses and, if not, will Sake uin why not ? 

Mr. Cotnerr. We have not been in the bus business. We have built 
chassis, but, as you may know, we sent those over to special body- 


builders to mount buses on them for school buses, but we have never 
been in the bus business—and I don’t know what General Motors’ posi 
tion 1s. 

The CuarrMan. In other words, you don’t manufacture buses, in 
cluding the body ¢ : . 
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Mr. Conperr. No, sir: but we manufacture 
Phe Ciaran. But you will sell the chassis ¢ 
Mr. Cotnerr. We will manufacture a truck chassis, where a school 
West Virginia or Texas sera a particular body put on, we will 
provide the ch: assis to the specifications and take it over to the body 
manufacturer and he mounts the seas and that is the way they get it 
ut we have never been a bus manufacturer. 
The Cuamman. Now, here is a question [ am interested in. 
‘To what extent does Gaovernment buying policies, parti Utarly in 
» Defense Department, contribute to monopoly ¢ 
Mi *, COLBERT. Well, that is au que stion that Senator Kefauver is con 
erned about. And all I know about Government buying policy is that 
find that there is a tremendous amount of that business now and ha 
been and it looks as though it will continue to be, and we have set up 
division called our defense division staff, with a large number of 


staffmen who are trying to get all of that defense business for us that 
vecan. We have never been awarded anything vet that L know of on 
a defense job that we did not have competitive bidding on. unless it 
was an item our engineers designed specifically in small volume. 

But I just don’t know how to answer the question. We were di 


ippointed on this one tank bid, but outside of that, as far as I know, 
our boys in our defense department are satisfied that we bid competi 
tively, the bids are asked for, and we have had a fair shake to get the 
usiness, and if we are low we get the business, and if we are not low 
we do not get it. Whether that contributes to your que stion, I don't 
know. 
he ( ‘H AIRMAN. (ne of the big problems, of course, 1n Government 
business 1s the problem of the specifications. 
Mr. Cotpertr. Yes, sir; that is right. 
The Cuarrman. All too frequently they almost expect the bidder 
to do his own specifying and I think that does contribute to monopoly, 
myself, and I think that if they prepared specific specifications so that 


everybody coule 1 | bid on it. the n think 1 t would have a te nde ney Lo 
invoke more competition. 
Mr. Couperr. I think you have to look at the product concerned, 


It may be—for instance, if it is transmission, if nobody else has the 
transmission, nobody else could have that type of transmission be 
cause it is a General Motors design and build, then I don’t know how 
anybody could go into competition with General Motors to design 
. transmission. 

Mr. Troosr. Not unless there was big 
could do it. 

The Cuarrman. There are certain items of that Ly pe. 

Mr. Cotperr. It ha rot to vet enough volume to just fy E: 

Fea CuatrmMan. But when you start putting in trade names in a 

y¢ for bids, as that comp : aint has been made to me, then you do cor 

ibute to monopoly, don't you’ In other words, if you say tl 

ar must have “hydramatic,’ not any other kind, not Fordomatic o1 
any ot her “omatiec” 

Mr. Corpert. It is pointed out to me that the bid we vet u ually SALy 
omething like “or equal.” ; 

The Cuatrman. This particular specification did not say “or equal.” 
They left out that little phrase. I know it has been customary in the 


enough volume. then we 
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ords and I thought they were being used until I wot 
QO! be 
Now, Judge sarnes made the statement that car manufacturers 
pete every way but price. Ll wish you would comment on that. 
Mr. Conperr. Well, L don’t know the basis of Judge Barnes’ state- 
nt I know that one of the major facets of competition as far as 
price, and right now we have that on the automo- 
t vy come out toward the end of the vear, we are working 
nd the pricing of them. 
\ to price them as low as you can reasonably price 
We have no idea how our competitors are going to price their 
it the end of the year. Phat is one of the toughest problems of 
‘ompetitive situation, on pricing, and as I say, we don’t know 


t our competitors will do, how they are going to price their cars 
sunce them. 

The CHAIRMAN. Well, sn t there nother factor there, that iS, resale 
lue of a used ear? 

\ir. Conperr. Yes. 


Phe Carman. L know there is a lot of advertising by your com- 


dealers o1 trade-ins. 


Mr. Coutaperr. That is right, but I don’t think we take that into 
onsideration in pricing our new cars, What we think our dealers’ 
xperience will be in selling new ears. I have never heard of it. 


Mr. TProosr. Not directly. 
The CrarmMan. It does have a certain etfect 4 
Mir. Troost. It does have an effect. 
Mr. Cotperr. But we cannot evaluate it. We cannot put it at $1 or 
“) or anything of that sort. 
Phe Carman. This question has been propounded : Do you believe 
at General Motors could reduce prices substantially for its cars but 
unwilling to do so because of the danger of antitrust action if its 
market share increases 2 
Mr. Cotberr. 1 don't have any comment on that question. 
The Ciaran. You have no comment ? 
Mr. Cotperr. No, sir. 
“ : aoe 


Che CrairnmMan. | figured that would be the answer. 


= 


I think that isall T have. Thank vou very much for coming down, 


We will resume the hearings at 10:30 tomorrow morning. 
Whereupon, at 12:05 p. m., the subcommittee adjourned, to re- 
neon Thin day, June 9, 1955, at 10:30 a. m.) 
(Mir. Colbert requested that the following letter be inserted after 
st1mony. ) 
CHRYSLER CorRP., 
June 29, 1955. 
HARLEY M. KILGore, 


l nited States Senate Committee on the Judiciary, 
Subcommittee on Antitrust and Monopoly, Washington 25, D. C. 
DEAR SI » Kitcore: On reviewing our testimony before the Subcommittee 
m Antitrust and Monopoly on June 8, 1955, the thought has occurred to me that 


the record does not show what I intended to say. Naturally we do not want any 
loubt in the mind of the subcommittee as to our position on the questions Senator 
Kefanver ed concerning tank transmissious. 
In making bids for Government business of the size and type we discussed 
the hearing, it is customary to show estimated profit on the complete contract 
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THURSDAY, JUNE 9, 1955 


UnitTep STATES SENATE, 
SUBCOMMITTEE ON ANTITRUST AND MonopPpoLy 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, Dp. @. 


The subcommittee met, pursuant to recess, at 10:35 a. m. in 
room 424, Senate Office Building, Senator Harley M. Kilgore (chair- 
man) presiding. 

Present : Senators Kilgore (chairman) and Wiley. 

(Iso present : Joseph W. Burns, chief counsel, and Joseph A. Seeley, 
assistant counsel. 

The Cuatrman. The committee will come to order. 

The first witness today will be Prof. Clare E. Griffin, of the Uni- 
versity of Michigan. 

Mr. Griffin, you just go ahead, and if you want to read your state 
ment, you may do so, or you can put it in the record and comment 
on it, whichever way you want to do. 


STATEMENT OF CLARE E. GRIFFIN, PROFESSOR OF BUSINESS 
ECONOMICS, UNIVERSITY OF MICHIGAN 


Mr. Grirrin. I am Clare E. Griffin. I am professor of business 
onomics at the University of Michigan, holding the Fred M. Taylor 
chair in business economics in that place, and I was for some 15 
vears dean of the School of Business. Now I occupy the chair 
lescribed. 
My special field of study has been the requirements of a free-ente1 
prise system and the characteristics of a free ~ ‘prise system. 
My writing in recent years includes a book, Enterprise in a Free 
Society, and special monographs and articles de bees with an economic 
pproach to antitrust problems. 
| wish to make it clear that I am not an antitrust lawyer. My 
estimony, there ie will deal not with an analysis of court decisi 
or in the det: ailed legal implications of the statutes. 
lf my statement can be of any help to this committee it will pre 
im: ibly be by way of encouraging your thought on the kind of eco 
omic society which we want in ‘this coun itry, and the place of competi 
tion in bringing about that good society, and the Sins of competition 
hich will best advance that end. 
Senator Witry. You say you are not an antitrust lawyer. Are you 
| protrust lawyer ? 
Mr. Grivein. I am not a lawyer. 
375 




















DY Ot} PHI ANTITRUST LAWS 
Phe Cramman. May I say, Professor, we did not bring you here as 
egal expert You come in as an expert on business economics. 
\ir. Grirvin. That is right. sir. 
| 1] deal, therefore, with some rather ceneral concepts that the 
Onon ts hold, I think, and toward the end of my statement I would 
to comment on some current problem, such as oligopoly, the term 
Vi ect Vi sterday, 
Phe ( HAIRMAN, That newly invented word. 
Mr. Grirvin. That L heard you use vesterday, Senator, and on the 
blem of price ce Nnpetition versus nonprice competition ; mergers 
ind bigness, but I come to that in the latter part of my statement, 
f you are patient enough to listen to my general statement whic! 
[ think, lavs the foundation for that. 


So I think if we ask the most fundamental question, what kind of 
oclety we want In this country, I think that most. Americans would 
place individual freedom very high in their scale of values, perhaps 

thout always realizing the implications of freedom. 

By freedom I mean, of course, hoth political and ePCONOTLLE freedom. 
The two are closely related, and, indeed, I am very doubtful if, in the 
long run, any society can maintain ” eivil and political rights with 
out maintaining the right of private property both in the means of 
production and in the means of iia es the right to choose one’ 
own line of actis ity, to spend or to save and to enjoy reasonable alte 

itives in directing one’s spending. 

The Cuarrmman. Is it not a fact, Professor—— 

Mr. Grirrin. Yes. 

Phe Cuairman. That any time you try to assign somebody to do 
i job, his interest in that job drops off a little bit, unless that is the 
type of work he prefers todo? Is that sobbaitient! 

Mr. Grurrin. I think so. 

The CHarmman. And you thereby curtail production about 50 or 


60 percent, and if you try to do that to a whole nation you just. ruin 
the nation’s econ iomy right off the bat. 

Mr. Grirrin. Yes. You stated it very well, and I was just going 
to state it in the next paragraph. 

So, I take it, these things I mentioned, the freedom to choose your 
line of activity, and so on, are the elementary economic rights that are 
essential in a free society. 

But another require ment of a good society is that it shall be pro- 
luctive. a productivity is a basis not only for the material things 
ve desire, but provides a basis for freedom, for the simple reason that 

hungry pene ‘le are not in a position to insist upon the preservation 
of those freedoms. 

The one common characteristic, as I have observed it, of the coun- 
tries which have embraced communism is that the masses have been 
poor ‘ed that the prospects of improving their lot seemed remote. 

This, I would remind you, is exactly the opposite of the Marxian 
prediction that communism would first come in the most highly de- 
veloped and productive countries; it has been just the opposite. 

The Cuamman. Professor, that stems from the fact that under 
imperialism they were in the same shape, and when they adopted 
communism it was just a catch phrase to put a new form of imperialism 
into effect over there. 

Mr. Grirrin. That is right. 
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The Cuarrman. But they still see no hope for the futur 

inger and Want are the biggest breeders of commu! ism In the we 
Chey ure, in fact, the only breeders. 

Mr. Grirrrx. But you see, Senator, Marx said that co 
vould emerge from. « ipital sin, and the country that had the h oh 
development of capitalism was the most ripe for communism. 

Well, actually, the experience has been just the oppos te, that n 
tunism has come in those countries where capitalism was not vet 

ehly developed. It is just an incidental point. 

Senator Winey. Well, capitalism would not necessarily be syno1 
mous with mate alsm. Too much materialism sometimes cd crenel 

to license. 

Mr. Grirrimx. By capitalism I mean the free-enterprise systé 
Thev are two words with the same idea. 

The CuarrMan. In fact, in capitalism our approach in the [ 
States is that employees then try to buy into the company for 
they work: is that not correct ? 

Mr. Grirrtx. Right; either directly into that company or som 
other company. They vet a stake In the economy. 

The CHairnMan. Yes. 

Mr. Grirrein. Then I remark that in modern count1 the 1 
on between product ty and freedom poses a basie pro ‘lem, for, 

ve have advanced in production and we have become mort tt 
epel cle nt, the economk welfare of everyo e cli po ha Upol the acth 

The requirement of society thus is that workers, businessme1 
thers should produce those things that the so Lely want { it 1 

uld produce them in the most effective way, ind deliver them at 

e time and places where they are most desired. 

Lhe basi problem to whi I referred is how can the et ect req ( 

nts of society placed upon all of us as producers be reconcil | with 

rasp ration to do « ntirely as we please. 

It seems obvious that there no perfect answer to this questi 
If we install a “bio brother” dictator as the boss to direct d enforce: 
the activities of all of 1 We might vet t] e product on, bub we ould 

e the freed Mi. 

If, on the other hand, individuals were completely free to product 
th or that product, without any pressures, to W rk effect vely, or 
netfectively, or to work or loaf, the kind of goods and services whic! 

want would not be forthcomi v7, SO there is youl dilemma. 

All of thi Vy way of pointing to the Mmportance of co) ett 

a fre oclety for the « nee of a free compe { { ocety that 
i effect a to each | divid il. “Vou ire. cd | literally Lr 

lo as you please, but you will find it more profitable to act in su 
L wa will best satisfy the needs of the market, that is to say, of 
ther pe ople,” if sow ety were talkit ¢ to the individual 

The CHairnman. What you just said makes me think of somethin 

I have been told by mat ufacturers from E iropea countries t]} 

t W hard for them to cre the assembly line worl o lk ‘ 

dl, : thereby achieve ma s production n quantity. 

No the secret of the assembly line and ma ; production ett 
the part 1 the required imbet it the exact t me nece uy te pla 
them on the article being finished: is that not correct? é 

Mr. Grirrin. Yes, sir. 
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The Cuairman. And that is your whole theory on the way to run a 
natiol 


Mr. Grirrin. Yes. It is a question of timing and quantity. Com 
petition directs this production to getting the right goods at the right 


places al the right time. 
Phe CuarrMan. And our industries have solved that in our assem 
line production. 
Mr. Grirein. And through a system of competition. 
The CuarrmMan. Through a system of competition; but there must 
be competition mm order to get it that way. 
Mr. GRIFFIN. So this pressure, the pressure of competition, does 


place a pressure upon people, and it is a pressure which they will not 
always like, but it is a more gentle pressure, and . is less objectionable 
than the pressure of : \uthority which seems to be the only possible 


One economist who, unfortunately, died a few years ago, Henry 
Simons, said a com try that is not willing to submit to the discipline 
of competition will sooner or later find itself submitting to the dis 
ipline of aut] ority 


The CHamrMan. You know that again bears out the assembly line. 


The man who reaches around and finds a part there, when he needs 
l Lyiye led to kee “up his production record just from his own 


desire, and he puts it on in the minimum amount of time to get the 
eXET neces 
Mr. Grireixn. That is 2 good illustration. 


eans that his pressure of con petition isa form of disci- 


T 
pline, and it means that we are relying to the greatest possib le extent 
upon the “carrot” and to the minimum extent upon the “stick.” 

That is the prodding from behind. 

Thus we get the necessary direction of the economy and of the 
ictivities of the people within it with the minimum infringement of 
freedom. That, in general, is my reason for my faith in competition 
as a regulator of society. 

But this necessary direction which competition puttog sin the form 
of hope of gain and fear of loss extends not merely to producing 
known things in the most effective ways known at the bok but also 
extend to economic progress which includes mainly conceiving and 
producing new things and planning ways of producing old things 
more abundantly, two things. 

There are various theories of how economic progress comes about. 

The CuarrmMan. There is also a thing in that, too, which is illus- 
trated in production. A man takes a pride, the worker takes a a ide, 
in doing the job at the time, and he will raise a fuss with somebody 
else on that line who is not keeping up with his work. 

Mr. Grirrin. Right. 

The Cuatrman. In other words, they take a pride in doing the 
work effe tively. 

Mr. Grirrin. Yes. 

The Cuatmrman. And that is competition—— 

Mr. Grirrin. Yes. 

The Cramman. Between individuals. 

Mr. Grirrin. Yes: it certainly takes many forms, competition does. 

The CHatrMAN. Yes. 

Mr. GrirFin. It pervades the whole system. 





' 
t 
| 
















































































OF THE ANTITRUST LAWS 349 


na 
I Sav, there are various theories of how eco! omic progress con 
m ibout, and I would like to state my own for what it is worth. 
rht I hold that progress comes about through the relation of leaders 
and followers. It is my view that most people are not notably pi 
n oressive: their natural inclination is to go on doing things in tl} 
same Way as It has been done before. 
But there are always some restless and creative people who are 
ist seeking the opportunity for extra large rewards by trying a new way 
or by offering a new thing, and are willing to take the risks which 
eS that forward step implies in order to get those rewards. 
ot Once this forward step has been taken and has proved success! 
le which, in many cases will not be true, the others, that is the follower 
vl n order to stay in the race must go, perhaps grudgingly, and adopt 
the new idea. 
ry The leaders would, perh ips, be more happy if the others did not 
ne follow, but they must do so as the price of survival. 
One writer has described this relation of leader and followers by 
iying that “under this system the followers get leaders whom they 
le, do not particularly want and the leaders vet followers whom they do 
ds not want.” 
wn Under this svstem this country has made a more rapid rate of 
he stained progress than has ever before been known. 


But we should recognize that this method of making procre m 
poses certain requirements, and that these have certain implicatiotr 
for the kind of competition that we desire. 

nt The first of these requirements Is that the leaders must see the Oppo! 
tunity of gaining an extra large reward, that is, a larger reward t] 
e would get by doing things in the old way. 


he This is necessary in order to provi ide the incentive and the meat 

of for the leaders to perfor m thei ir fi ection. 

mn On the other hand, the potent il followers must be free to follow 
vithin a reasonable period of time, for, otherwise, the ber of the 

m forward cop will not be generally diffused throughout the eeonenty 

ig Now, this reasonable period of time is, of course, impossible to 

so lefine precisely. 

id In general, I would say that the natural obstacle of de ing a 

ors new product, of acquiring the know-how and of developing er market 
for a new brand and corresponding requirements in various other 

it. fields, provide the desired time lag to encourage progress ; that is, the 

IS leader has to have some time during which he ts out ahead 

le. Any artificial barriers, such as agreements to divide markets, 

ly arrangements for tying up sources of supply or unreasonably tying 


ip distribution outlets should, in principle, be discouraged; and in 


these areas the antitrust laws have a function to perform. 


he 1 have stressed this requirement of progress because I think it is a 
primary economic requirement for a good society, as Americans con 
ceive it. And it is one which imposes a spe cla! requirement of unde 
sti — and self-restraint upon a democracy. 

The reason is that if the majority has vested interests in ert 
skills, abide al investments and ways of doing business, and if t 
.S. majority has the power, as it has in a democracy, to place handicaps 


upon those who would introduce new forms and w: Lys of doing ‘a 
ness, this progress could easily be stifled. 
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Indeed, certain writers in the past, and the present, have been verv 
mistic about the future of democracy on just this ground. 
While I do not share their pessimistic conclusion, I believe that this 


tha ¢ 


vreatest danger which a modern democracy faces, and that it 


wil] require a very high decree of responsible statesmanship to avoid it. 
The temptation appears in many areas of public policy, such as the 
levying of tariffs and taxes, and various others. In general, antitrust 


laws should. and I thn k they do, protect the necessary freedom of the 
nnovators by preventing the established concerns from ganging up 
ivainst the newcomer 

ere is also the possibility that the aim of preserving compet! 
tion can be perverted to preserving particular competitors. 
I would respectfully urge that this distinction always be borne in 


mind and that, concerning any proposed legislation in this field, the 
question should alwavs be asked, “Is this proposal aimed at fostering 


competition in which every businessman must take his fair chances in 
the market, or is it designed to protect certain individuals or classes of 
isinessmen from the unpleasant effects of fair competition 4 
Protect if competitors can become the precise opposite of protecting 
petition, and if confusion on this point exists, the Government 
could, become a powerful agent for retarding progress. 
The CrHatrman. In other words, that is + 


ie vhere you get into this 
word 7 


ligopoly,” to protect competitors, is that not right. or, Ta her, 
competitors protect one another ? 

Mr. Grirrin. Well, that is conceivable. What I had in mind was 
the use of legislation or the application of legislation to protect partic 
ular indi iduals against the forces of compe { ition. against the pressure 
of competition. 


The principle of competition, as the regulator of our system is, I 
believe, very generally, if not universally, accepted by American 
businessmen. 

In other words, I think the principle underlying the Sherman Act 
is generally accepted—if this statement is true, as I think it is—it 
means that the prevailing business philosophy and attitudes in the 
United States are quite different from those of many foreign coun- 
tries. 


} 


I have personally talked with many businessmen in Britain about 
this question, and many of them repudiate the principle of a competi- 
tive society and economy, and deny the merits, at least for their own 
country, of our antitrust policy. 

I mention the British merely to suggest that the general acceptance 
of the principles of antitrust by businessmen in this country is not to 
e easily taken for granted. 

The CHatrmMan. Professor. I do not know whether you remember, 
but back in the period 1946 on up for a time, certain groups of British 


adustrialists hoped to step into positions formerly held by the Ger- 


man industrialists as the head of the world cartel System. I do not 
know whether you remember the meetings at Rye, N. Y.- 


Mr. Grirrin. Yes. 
The CHarrmMan (continuing). Over here where they tried to get us 


to goalong v tht 
Eneland. 
However. here is an interesting thine: Some of the banks, other 

than the Bank of England, have come out rather bitterly against that 


vem; and you still have that feeling in certain groups 





mn. Right. 


if} 
Senator Wintry. All right: vou have got a question of 
not eq vle l vou | LV wot situations, as it was cevelone 
| where one fel ( | buv a commodity cheaper 
lla could 
} so it is it] right to pl | sonhize nl if free enterprise, but 
t to be sure of [ it ¢ terprise free in the hie@hest ! 
; Vin (GR IN B t the ne nt I wanht oO make Nal | ito! 
) oulat oO! i? 1 the Spirit \ re tal Ing ibout. ec ild } rd] | 
f the vere ot ) reneral acceptance of the wri ry ie 


\ us thing. 
The CHatruMan. Of course. Senator Wiley you ist 
vesterday in that parti ul: 


] 1 1 ] 
roducer ana T PY nad 


ir instance cited there. there was 


uoted to themselves ce] Aaper prices f aul they did to the ! ry 


Mr. Grirrrn. Yes: that is an interesting question 
ae 


1 g 


»CHatman. They were the only source of sup} 





a complete monopoly ind. natures 
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_ tor WILry I on] use that as an illustration of the fact that 
about free enterprise, we have to look around the 
perimeter of the problem and realize that free enterp! ise as a 
phy 1 wonderful thing, but when you come to a questior 
( where vou have all kinds of barriers and unfair 
and so forth, vou had better look after your own affairs, 


.so they do not take you for a ride. 

Mr. Grirrrn. Yes, sir: that is an understandable point of view 

The Cuatrman. I want to say, Senator Wiley, that that ease talked 
terd hould bear further investigation because, as I re 

member it, that particular gear plant was built up during the war, 

1 I beheve at that time tan ks were on a cost plus fixed fee basis, 

| the United States Government probably built that plant, or at 
least put the tool ne into it. 

Mr. Grirrtn. That is not the best example of a free competitive 
market. 

The CHaArRMAN. Yes 

Mr. Grirrin. T think we are very fortunate that this general accept 

I would like to stress that, the general acceptance of business- 
men of the principle of competition is present. Let me interpolate 
here to say that IT have talked to a great many businessmen about 
intitrust laws, and I find them complaining about the law as it applies 
to their partici lar case. 

So, after hearing their gripes for a while, I say, “Well, O. K., then 
we should repeal the Sherman Act.” 

I have not vet found a single responsible American businessman 
who has ever said. eT Os that is the answer.” 

In other words, they accept the principle of the thing, even though 
they may have questions about. its particular application; and I do 
not think you could say that, concerning any other country in the 
world that I know of. and T have studied several of them. 

The CHatrrmman. You know, I have a rather interesting commen 
tary on that. In the main, the coal operators have been opposed to 
labor organizations and wage contracts. But very early one prom- 
inent coal operator, who had achieved a great success, said to me that 
he did not object to a union contract. He said, “All I want is the 
same contract the other fellow vets. If we could get union contracts 
on all labor in the coal industry, then it would become a question of 
which operator had the best organization to get his coal out, and get 
it on the market,” and he said “I believe I have got such an organiza- 
tion, so I think I will survive.” 

[ think when you get down to the crux of it, most of our industrial 
leaders feel that way. 

Senator Wiiry. When you talk about free competition, do you talk 
about free cutthroat competition ? 

Mr. Grirrin. It is a bad word, is it not? 

Senator Wiiry. Yes, it is. 

Mr. Grirrrn. No. I recognize unfair methods of competition, and 
it is the proper function of the antitrust laws to see those are elim- 
inated as far as possible. 

But I am simply trying to lay the groundwork here of why there 
is competition and the kind of competition that is of particular 
importance. 











There vou hit the nub of the thing, human natur 


Mir. Grievin. Everyone approves of traflic laws, but it is still ne 
» to have the traffic laws, beenuse they will be violated. 
Senator Winey. And a few policemen to see that they are observe 
Mr. Gr IFFIN. "Phat is right. 
Another conclusion is that changes in the statutes or radica 
inges In the interpretation of them cannot successfully run very 
thead of the established mores, customs, and common opinion of 
~ the a nessmen who are to be affected. 
. \ particular application of this point is that any legislation or any 
. oO slative restriction upon the size of 1 company or the proport on 
of the market which it will ri pern ‘itted to serve would run counter 
to the strongly held view of business enterprisers and, I think, of 
most Americans, namely at anyone should be allowed to grow 
vithout legal interference as long as his methods are fair, and this 
zrowth represents only increased consumer acceptance of his products. 
Growth by merger or acquisition seems to me to be another matte rs 


ind appropriate regulation and limitations can properly be made by a 
si $e vgs which has assumed responsibility for the preserv: ition 
of the competitive system. 

I would like to Say a word now about competitic mn and the meaning 
of the word because that has been disputed some. 
Che CratrMan. Is it not a fact that when you get what you might 
ill merger ee that one little item in that setup may 
unount to monopoly in that whole thing? It might give that 
mpany a monopoly although normally otherwise it was completely 
ompetitive ¢ 

Mr. Grirrin. That is conceivable. 

The Cuatrman. I think the Standard Oil Co.’s first conception was 


) the fact that it was the only one that had pipelines; transportation 
then became the secret of the Standard Oil monopoly. 
Mr. Grirrin. That is right. In that case the courts concluded, 
| believe, there was a deliberate effort to obtain a monopoly and. there 


fore, while I am not a lawyer, I think it falls within the violation of 
section 2 of the Sherman Act. 
The CHAIRMAN. Yes. 
: Mr. Grirrtn. Could I say a word about the term “competition” 
The word “competition” has, in the hands of economists, beet 
given a number of rather specialized definitions. While these may 
serve the purpose of logical analysis, I think there is a danger in 
economists inventing a special jargon of their own. 
The danger is that they will get out of touch with reality, and lose 
the power of communication with the business community and 
others. 











THI ANTITRUST LAWS 
For} ly OWN part, L ace ept the concept of competition which I think 
held quite generally by those outside the specialized economic 
ite It is that competition is rivalry between the members of 

economic group to secure or retain the patronage of the members 

r another econom group. 
or ex imple, 1t 1s ther valry of a number of retailers to secure the 
itronage of customers: it 1s the rivalry of manufacturers to secure 

he patronage of retailers; indeed, it may be rivalry of buyers to se- 


ire the patronage of sellers, although in our system the active 

Iry l \ petween the sellers for the favor of the buyers 

\ccording to this definition, eompetition is a relation between the 

llers and not the relationship between a seller, on the one hand, and 
rie or. 

itter relationship is a bargaining relationship in which one 

tv tothe bat Tain trie ro increase his power ot resistance as against 

This sometimes leads to a balancing of power units, 

ne economist has called the principle of countervailing power. 

I b ikding up such power Is reduced when compe 

tit I _ My protection as an individual buver of groc 

{ cloes t cle nad pot mv econon ic power compared to that of 

ore or supermarket from which I buy. It rather depends 

pon the fact there are other stores in rivalry with this one and, 

r the a rly competitive, the only way this store or any 

{ nerea ts patrol we 1s by treatine me and the other con- 

ers ] =()) ly wal] It is thus a merit of competition that the 

iall person is protected by the ri ry of the sellers large or smal] - 

If the esse |< racteristic of competition is rivalry then it is 

ear that t tinl requirement of competition is an attitude of 

F the people 1] al line of trace. I aim col vineed 

( ¢ nen and institutions of the United States 

Kurop en vou find a low level of competition as you do 

some of the Europe a) countries, it 1s traceable basically to a low 


evel of competitive spirit among the businessmen and this frequently 
re mila oncompetitive attitude on the part of the people 


Che Cn RMAN. It might be that there were too many people ex 
led by lo ome situations from the consumer market in a par- 
dustry involved. 

Mr. Grirrin. That is right. 

\nother factor, of course, that is favorable to competition in this 
country is the rapidly expanding economy. 

The widespread nterest ot Americans in competitive sports and 
the strong desire to win or to have your team win has often been 


remarked upon and sometimes mildly criticized by the foreigners. It 
rt « r national psychology and it is found to a high degree 


among businessmen as well as other groups in the society. If it is not 
an inappropriate digression I should like to remark that I think those 
ducators who ror one reason or another are trying to reduce the 
element of competition in our educational system are doing a profound 
disservice to the country and to our way of life. At various times 

the history of the world nations have been inbued with this keen 


competit ve spirit and those have been their periods of expansion and 
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he leadership that the country had maintained 


If this competitive spirit is not present among S 
ountry there ean be a general sluggishness and a failure to | 
ew trualls either 11 methods of production or im K is Of prod 
This nonprogressive policy may be equally bad wh ther it arise 
il reflection of complacent and noncompetitive it tit it : 
isinessmeh O whether It 1s mplemented by agret ( is I 
ilitv. or division of markets. 
Mv reason for emphasizing all this is to suggest that Tu 
ompet tive system must be based upon compet tive attitudes and t 
Ss uggressive and competitive attitude of businessmen is vi 
preclous vy It cannot, I believe, be produced bY Gove 
[ft muv be suggested that government can, nevertii ess, pl yhib I 
e devices Which such a noncompetitive group o1 re 
ht wish to adopt. A telling reply is that i the whote 
iVuctel zed by Lhese noncompetitive attil ules, then a repres 
“ ernment Will not even want to lay such prolibitio 
[his seems to have been the case in some of the ke rope : 
ecent decades. Kor n those 1t seems To be tru that indiv 
d groups in the society—I mean by that the workers, consu 
wturers not oO} ly do not wish competition Tor thems 
they cdo not insist upon it for others. 
lf this aggressive and competitive attitude is so Inport vi 
in government do about it / Even thoug ul i ( 
ot be created by government or by anyone else, it can b r 
d discouraged by governmental policies which would d scourage tf 
ncentives to grow. Also. government Cah play a Positive 
roscribing certain methods of growth which it is believed 
encourage competition and thus may help to channel the nat cle 
to grow into socially productive lines. In this latter remark 
mind a possible reasol able regulation of mergers, Which. | 
quite appropriate. 
would Like tO say a word about the 1 mber of ¢ 2) y! 
| Ss on youl sul ject ol oligopoly. If it is true that the ¢ sent 
reature of competition is rivalry, a question thet arises aS to ho mal 
people must be involved in this rivalry. 1 believe that no hard 
fast answer can be @ivel to this question. Itlective rivalry 2 ex 
vpetweel any number of independent businessme! providing, OT coul 
at there 1s more than one. Some economists are inclined to atta 
ery great Importance to the number involved. They would suppo 
S position by the argument among others that the larger he 1 ul 
r of concerns, the more difficult it is for them to make agreeme 
(Il other t] ngs being equal, thers may be some truth in tl S. ta 
iatter of fact in this case the “all other things” are usually qu 
nd | believe that 1 fact agreements are as often made betwee) 
many sh all members of a tract through its trade SSO tion oOo} 
other means as are made in other industries in wh h the nm ‘ 


enterprises is relatively small. 


{ iv judgement that there are other facts 


At anv rate, It 1S n o ! 
a + 5 ] 
ire more important than the number involved. Among the 
{ ‘° ] } ] ] ] ] . 
te o] technologt li Change, which alwavs makes it difficul 


one or an established group to maintain a monopolistic 


{nother factor is the rap dity and per\ isiveness of chang 








ISO STUDY OF THE ANTITRUST LAWS 


Last iS to tyle, appearance, form of product, and so on. Still 
r factor is a variety of what manufacturers refer to as product 
Xx 
By tl] [ mean that one competitor may be producing product A 


r with B, C, and D, whereas the other company is producing 


product A in combi : ation with products KE, F, and G or, possibly, 

pre lucing it alone, ’nder these conditions the actual cost of produc- 

ing product A or at fans the cost allocated to product A may be quite 
rent bet we he different concerns and this fact in itself tends 
to foster effective competition. There are a number of other factors 
recognized by economists that tend to produce a competitive situation, 
But as IT remarked previously, I think the most important one is the 


kind of people, their aspirations, and attitudes. 

The CuHairnman. Let us take the steel industry, for example. You 
know we have Big Steel and so called Little Steel, and then what we 
call the independent fabricators, which are partially, although not 
fully, integrated plants. 

Shortly after the war, the steel price was fixed by OP A, and [ dis- 
covered that B o Steel wanted that price. Little Stee] said the J could 
not take it 

An pers is of the market situation showed a situation like this: 
That ¢ tle Ss i was producing steel, whereas Big Steel also had 
lot of sidelines like shipyards, fabricating plants, bridge construc 
tion plants, railroads, ore beds, coal mines, and what they lost on 
the bananas they made on the peanuts, and they could hold the cost 
of billet low, and still make a profit, whereas the fellow who just 
produced billet and rod or rolled out sheet, and then sold it to the 
small independent fabricators, he just could not exist on the prices. 

Mr. Grirrin. Yes, sir. 

The CHarrman. Isn’t that a situation in which you get into 

eklish 

Mr. Grirrin. You do; it makes it difficult. 

The CuatrmMan. That is what you eall the conglomerate mass in 
51Ze. 

Mr. Grirrin. That is right. 


The CuarrMman. In which one part of the cong] 


olomeration can take 

ire of losses on the other parts, and thereby make it tough on com- 
petitors who only make the patie parts. 

orn [ am simply suggesting as my view that it is desirable 
that we have companies that are producing produe ts in different com- 
binations, beeause then that 

The Carman. Yes. But the company which just makes one 
combination may suffer a terrific handicap. 

Mr. Grirrin. Perhaps it should engage in other combinations. 

The CuatrMan. It would have to. 

Mr. Grirrin. Not necessarily the same one as the first one. Tn fact. 
[ like variety. My whole philosophy of this system is that the merit 
of it is variety, and you cannot be sure that your competitor down the 
line is doing the same thing you are doing in exactly the same way, 
and I think it is a healthy sion. 

The CHa an. It is a healthy sign, but sometimes it is a rather 
severe ation ; 

Mr. ( TRIFFIN, Competition is always hard on somebody. 

The CHatrmMan. Yes. 
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t. cost reduction, 01 ol er aspects of economie } roger 
he history of the past 50 year ow rh 
( omMpelition ¢ { t { f \\ Lt one thiht Ol ( ( 
eut progr has be rreeacte n that half ce 1"\ ! \ 
( cit pr dichre Lelephone service chemicals | ¥ fertilizers) 
oO ] ri pilennr mol if elect! mM] } { nha 
‘ “| 
“SLIT \ Live ( \ tla wae Them ] ( Wel 
e only ¢ es But in none ot these ive Wwe ! er ot 
\ coneerns Which is the deal of rl nol 
ch | cite to suggest that compel Lion amione tf cnn be very 
ally effective, and | think has been in the 
Phe CHatrMan. Tlowever, you are d ts there 
tO go MmMto 1 require ad pretty uv { | ‘small 
pet tor has il tough Lime break uv to tlie Ile in bre uk 
n one stage, maybe like in the al nan 7 ere te brent 
ul the level of fab Callon, as lone a hie 1 ] | 1) 
of metal. ind he ¢ nvo anead nd make 
iting business 
Mr. Grirrixn. Tam merely citing this, Senator 
ment that when you have a very fe they 
onopolists, and that you will not get econor ( 
The Ciaran. That right 
Mr. Grirrin. If anyone says that, he has got to fa 
e 6 or 8 industries which L have j ist mentioned. 
I) all fairne S. 1 think that we hould recognize t it the p 


f many small concern Nal INGUStrY may have the lect of weep 


ce close to cost and at any moment of time the r 


{ irl 
rohit margin May yie ld an advant we to the co Limier, But un ' 
onger view, more is to be gained by reducine the cost or improving 
© product. Of course, both results are desirable, but if there is ai 


nerit in the theory of progress which I have described, it may be that 
he two are not always compatil le. 


Now | would like tO SAV 2A Wt rad about mice competition, whi hy | 
| 


nk 1s of some interest to you, Senator. 
vain to our defi ition of competition, if the essence 
of it is rivalry oO oAin the patronage of others, it seems clear that 
his rivalry can show itself in any of the elements of the offer which 
made by the competitor and which is designed to attract that 
patronage. That is to Say, it can be in terms of the quality of the 
product, the promptness or quality of the service connected with 
or in the numbers of dollars and cents that are demanded. 

Indeed, it is my view that there is no essential difference between 
price competition and any other kind of competition. This point 
might be challenged by some economists. 

Price, in fact, is really a ratio. It is a ratio between the dollars 
and cents asked and the bundle of goods and services which is offered. 
Chis will be readily seen f we consider that you cannot po bly 


Going back a 
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onceive of a price unless you know what is given in return for the 
loney. Lo Say that potittoes have a price of S2 would surely be 
i meaningless phrase unless it is known that the amount involved 
one bushel and unless something is assumed as to the grade o1 
quality of the potatoes, the place and time of delivery, and so on. 
Price being a ratio can, therefore. be as effectively lowered by ll 
creasing the product side of the equation as by reducing the money 


de of the equation or the other. For example, in the women’s dress 
industry I understand that there are certam well-recognized price 
points. The retailer wants a stock of dresses to sell at $14.95 and 
another to sell at $19.95. Under these conditions the manufacturer 
starts out to produ ea dress to be sold at S19.95 and his competitors 
do thie ume, lf now we Say that the only ellective eee S 
“price con ipetit on.’ we would Say that it t «lid not exist in this cas 
Howe er, V cnHow that the business 1 s high ly competitive and that 
rivalry very pronounced. The vets tukes the form of putting 
as miu h stvit and quality into a dress which ean be retailed for 
$19.9 yy ble, and the manufacturer who can produce the most 
attractive dresses at that price (minus the customary discount) will 


Ly kewise, the ne Vspapers of a city may all sell at the same cus 


tomary price and that price may be very infrequently changed, but 
the r valry of the ditferent publisl ers for the patronage » of adver 
tisers and readers may be, and usually is, very intense. and I believe 


S Sor lly effective. Indeed, it is ny hehef that the advertising and 
reading public are better served by a number of newspapers which 


differ in the r nee policy, format, time of publication, and so 
forth, and ill se }] for t he Same number of cents than it would be by 
8 same samba of newspapers which were standardized in these 

spects but which sought consumer patronage by variations in the 
ner of pe lies charged. 

The CrratrmM an. Isn't that a foundation stone of a democracy, news 
ee vation of varvine views? 

Mr. Grirrin. Yes, sir. 

The CuHarrmman. So that the citizen miy be fully informed of all 
sides? 

Mr. Grirrin. Yes: and it is my view, and the point I am making 
here 1s that thi rivalry of papers on the basis of the kind of views 
they express is much more important than their rivalry in the number 
of cents they charge for a paper 

The Cuamman. You are absolutely correct. 

Mr. Grirrin. Yes 

One cannot generalize on this subject. In either case, whether 
vou have rivalry in changing the number of dollars and cents or 
in changing of the product that is offered, there may be an intense 
effort on the part of all of the producers in an industry to reduee 
costs. With some of them the cost reduction mav be desired in order 
to mark down the price tag. In other industries the result may be 
to enable the producér to put more into the product. The object 
in either case is to make a more attractive offer to the consumer and 
thereby to gain his patronage. 

T want to drive home my own view that there is no particular prefer- 
ence for the competition that takes the form of changes in the price 
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Opposes tO Thre EL pe tie Trrviut Kes the To. of 
octuc pact. thev\ Ome TO pretty Lic the sa eT he 
hie W th resp t to Treeciom of entry, one of the ondatit rave 
! tothe preservation of ett tive OMpelitio Preece ot 
rns to ¢ ter a line of Trace | e deve }) ( of m ie] ! { 
rf Hiadss productiol ana hat qdist? litleon Wi | ive done so 1 
o raise the ving standards of this country obviously creates a pre 
mas to this freedom of entry It clearly cannot be as easy toe 
. 1 new ster mill as it was to establish a smal forge Likewise 
the davs when wheat was @round to the t little mills ope { 
rectiv DV Waterpowe t Ws ensier to lt enk nto thre flout rill 
t hin POciH\ | i= ob ousiv enster to estal Lt ¢ 
VaAVor- k ey ¢ ib himent of \ | there were thie ais ] 
ountry i} t - » brenk to thre ut obilie manutfactu QO 
( i hie se heult Cs al't largely UnAVO lable uliess we are ft 
v to go back to the older methods of production and distributi 
What Government can do, and what | thinl t should do t { 
prevent an ageravatio of t] problen | concerted action of 1 ( 
1 ure In to prevent others from coming nl Devices of this kind 
re quite evidently in restraint of trade and indeed more seriously 


even than restraints of competition between those who are already 
We should be most alert to see that no “artificial hao licaps « 
arriers.” to use the words of Abraham Lincol ~ are placed 1 thre 
at of the potential newcomer. \ newcomer 1s likely to brine fresh. 
ew wrvs of doing things and thus he is an enemy of the sluggishne 
1} et progressive society must try to avoid, 
I should ke to ¢ mphasize, however, tliat the prov m ot ncou uy 
eweomers Is not the snime as the problem OT protect 
oncerns. They are two quite different problems, each of wh riety 
eserve our attention but for quite litferent reasons The new cor 
ern, it is true, 1s likely to be small: | | 
that the small concerns are usually new or that they have any pat 
ticulaa prospect of erowth. , 
We can observe from the long history of western countries that rie 
if the ereatest dangers to the forw ard movement of an economy 


pet t hose who are ulrendy established, be they large or sn il] 


throw up barmers agamst the newscome? nto them line of track 
( necrally those who rely upon new met ods Ol product s In the pa t 
e Government has often lent its ard in this etfort. That happened 
mn centuries Past 1? othe) countries and the opposit on to the deve 
moment of the department stores, matlorder house . chainstore , al 
supermarkets are examples in our own history l am not denving 
that there are special problems if small business and that genuine 
nfan methods of competition { nen hould be an object of ce 


rn by the Government, but IT would suggest that mm our solieitude for 
small business we do not make it more difficult for new business. be 
it large or small. 

There are two problems which are currently receiving much att 
tion and on which | would like to comment specifi ally. thoneh muel 
of what I have already said has a bearme Upon them. The fir 
the question ot bioness, ()n this subject the Amerien people 
a certain “split mindness.” This, I think, is evident from genera 
observation and even from examination of our own ideas. If 
also substantiated by a study made by the survey resear center ¢ 
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versity his survey indicated that a substantial miajOrity 
Iree-quarters of t people believe d that big r business 1hh 
rie \ Vas i i for the country. Peop le gener% ally heliove this be 


OT WOrK ng conditions and terms of employment provided | »\ big 
Ihe und because it produced cood products and was progressive 
bringing forth new products and reducing cost. = dee hand, 

f then and many who held these favorable ieWs ad " 
J es about the economic power which they felt accompanied | ig 
business. Since the ae ee ap parel itly like the fruit s of big bi islness, 
it are dot ibtful about the bigness iteeld that is what I mean by this 
pet mindness—it is not surprising that a very difficult, if not in 


yluble, problem is presented. 

To this problem of bigness in business an obvious but much too 
implified suggestion is that a legal limit be placed on size, either in 
bsolute terms or as to percent of the market served by a firm. The 
fundamental \ eakness with this approach is that there is no conceiv- 
ible way of limiting size without also limiting growth. In my judg- 
ment, the most important factor in many lines leading to product 
mprovement, cost and price reduc tion, and other bene fits to the public 
has been the constant and persuasive drive, at least on the part of 
some concerns, to gain a aaa part of consumer patronage. This 
imposes ged the others the necessity of doing their level best to 
naintain their own position in the market. This sort of struggle 
for the market leads to efforts at cost reduction, the passing of these 
savings on to the consumers, improvement of the product in basic 
quality and appearance and convenience. These, of course, are among 
the fruits that we hope to get from competition. If now—and this, 
I think, is an important point—you place a hard-and-fast limit upon 
size, then any concern which would be affected by that limit will be 

trongly encouraged to adopt noncompetitive policies. They would 
fond it prudent to relax efforts at product improvement, to refrain 
from seh cost savings on to consumers in lower prices or other- 
wise to improve the attractiveness of its offers to consumers, for any 
of these competitive policies are likely to lead to increased sales and 
therefore to increase of its size to a point where it will be in violation 
of the law. In short, by putting a definite limit on size, you would 
be placing a requirement upon these concerns that they must, in fact, 
act like monopolists in order to avoid the charge of being monopolists, 


The Caiman. Then you agree, at least partially, with what Dr. 
Watkins said the other day? ¢ 


Mr. Grirrin. I did not read his testimony; I am sorry. 
The Cuarrman. When it came down to a final delineation. he said 


ee monopoly largely consisted of the intent of the company in 
achieving its size— 


Mr. TRIFFIN. I agree. 

The Cuarrman. Not in the size. 

Mr. Grirriy. Lagree. Monopolizing, which is the thing prohibited 
by section 2, should involve a certain element of deliberateness—efforts 
toobtaina monopoly. The mere effort to become larger, by the normal 
consumer acceptance of a superior product, ought not to be checked, 
for it isa very fruitful force. 

It is not surprising, therefore, that much confusion exists on the 
subject. It is quite possible for an economist—and some economists 
who have appeared before you, I believe, have taken this view—to 
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look at a certain industry and to say that he would be happier if 
ere were somewhat more colpahiles 1n 1 and f the largest One ere 
so large. That is expressing an understandable view as to a 


itic situation. But it is a very different matter to say that 
vould not permit any company to grow beyond some specified size. 
W hen you make that statement you are deal YF with the aynam 
t the industry. You are saying that STOWLH shall be proh D ted 
weVO!I ad some — ifie d limit and that means that, for the large com- 
inies, you have impaired or desteened. the healthy competitive 


otrivation upon which we rely LO bring forth vood service to con- 


[ believe that one pra tical approach to this problem, and I adn 


ere a problem, Is to regulate crowth D\ merger, for this form I 
ero th does not necessal ly rest upon this continual effort to m ‘ 

ore attractive offers to consumers. In making this remark I am 
MASSING judement upon the propriety of any particular mergers, no! 
I think that anyone Can properly do so without an examination of 


ie facts in that particular case. I believe there are a number of good 


reason for mergers. I llth merely saying that Growth by mierevel 

different economle s onilical ce than growth bv inerea ed cor sume! 

eptance. In general I feel that section 7 of the Clayton Act lays 
masis for a reasonable and wise policy on that subject. 

\nother re isonable approach LO the question Ol b GHess 1S a e 

t of the Sherman Act prohibition against restraints of le and 

berate efforts to monopoli Ze I believe that nia anti 1 prohibl 

MOnOpol Zing, enl ched by the interpretation of the COUTTS IN 


part ‘ular cases, Ploy des a mueh better cvovernmental pol cy than 
ould any statutory limits or attacks on bigness per se. 
Now, a fil al paragraph about the success or lack ot success of the 


In my op nion,. the Sherman Act passed some bv year's ago Nas be 
nently successful. The obvious monopolization in the form of 
ind the outright price agreements and divisions of terr tory are 
O ¢ learly n violation of the law that I am con vinced that they are 
ch less common today than they were when the act was passed and 


ey are much less common than they would have beer ithout 

act. Lhis latter observation is reenforced by the experience of 

Britain in the last half century where no such law did exist, such as 
nave, 


A strong merit of the law which reflects the wisdom of the ¢ ongress 
of 1890 is the generali ty of its ao per age which could then, under 
ir case system of law, be adi ipted by the courts to new conditions as 
they arose. The possibilities of : Cates adaptation to new con 
ditions are still there and Saeed in this law and these adaptations 
re being made. L conclude that the law should be supported as I be 
lieve it is supported in principle by the great mass of American busi 
nessmen as the core of our antitrust policy. I think it is not an exag 
eration to say that almost like a constitutional provision, it provides 
the legal framework for an economic system which will be free, com 
petitive, and progressive. 
Thank you for your attention, sir. 
The CHarrMan. Thank you. 
I he - a few questions to ask you. 
Mr. GrirFin. Yes, sir. 
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nifiennee to the fact that 
It wars dul ney wi Wwe expend ‘ oreal deal ot money, a oreat 
lof } r power results, brineing a rash of mergers / 

Mr. Grirrin. T am not sure whether this rash of mergers comes 


The CnarrmMan. Do you attach anv sts 


it because of the war, Senator, or because of a period of prosperity. 
Phe CrarrmMan. That is the question I am getting at. The avail 


bility of capital after a war, due to war profits encourages mergers, 
d also the ir makes industries conscious of the advantage of 

ging certain groups or attaining a merger or an acquisition. 
Mr. Grirern. It is a very large question, Senator. 


| would think that you will naturally find more mergers, that 


ealinement of ownersh ip of companies, during a time whet 
iness is very active than you would at a time when business is 
l h. and doe happen, perhaps, for some wood reason, it does 


happen that the periods after the wars, at least the last two that we 

ve had, have been periods of intense prosperity and, therefore, ] 
nk you would likely find a great deal of this shi fting of ownership 
Phe CHarrman. And also, is it not a fact, that in the past, and we 
e it will nof happ nm again. these periods have been followed by 


what at one time we « alted panics, and now we call depressions, either 


? Or Ors nor é 
Mr. Grorrty. That is true, they have been. 
It isa matter of history. I do not think there is any reason that we 


should assume that history must repeat itself. 

The Cyarmman. I know. but is there a possibility—and I am not 
in economist—is there not a possibility that the drawing out of the 
consumer market, I mean out of the consumer pool of funds for 
iequisitions, mergers, and expansions, may cause a lack of market 

ch eventually results in a depression or a recession ? 

Mr. Grirein. I would not attach great importance to that in any 

se, but, perhaps, there was more possibility of it in the period 


In the period of the twenties, mergers were very often motivated 
hy financial considerations, that is, they were arranged for financial 


purposes, we W 1] sav. of stock, and so on. 


The merger period at the present time, I think, differs from that, 
e can generalize, in that the reason are more often managerial 
reasons. if we can ao back 

Phe Cnamman. But managerial reasons would not prevail if the 
capital were not available to effectuate the acquisition by the merger. 

No matter how much X ra wanted to acquire Y company, it 
ould not do it. unless it could get ce apite al to do it. 

Mr. Grirrvm. It can be done by the exchange of stock; there are 
other thines vou ean do. 

Phe Cramman. That isa merger. To my mind, a merger is an ex 
change of stock, and an acquisition is an outright buy. 

Mr. Grirrrx. Well. I do not know that there would be anv essential 
difference , 

The Caiman. Of course, after the Civil War you did not have 
the merger problem because industry started on the upgrade after 
that, with an enormous business expansion which, of course, wound up 
n the panic of the eighties. 


Mr. Grirrin. Well, while I make no particular defense of mergers, 


and you noted that I have been slightly critical at times, I do not 














ee that there is anv essential ditterence betwee 


Mi llion dollars to buy another concern, or rais 


The CHarrMANn. One moment. What I am afte 
if legality o1 lity 


Mr. Grrerrn. 


} 


ors 
} 
K 


now, 


Mir. Grirrix. Yes. I understood vour point 


Mr. Grirrrn. Oh, I think it is useful, althoug! 
ds of “compet tion of the few” would have 
pointing to certain special characteristics of col 


rise unde those conditions that would not arise 


Kor nstan e. the competition may be 1 the 


t may be more on the basis of quality of product and qui 


ind stvle., appearance, and SO forth, than upol 


[ am trying to suggesli that I think that form of com) 


valuable and, perhaps more valuable, that 


marking down the price tag. 


(rr 


The (CHAIRMAN. Now, are oligopoly markets in] 


ible with active competition ¢ 
Mr. Grirrin. No, not in my opinion. I heard 
mony yesterday, ancl certainly one eould hardly 
mobile industry was not competitive. 
The Cnarrman. I am thinking, however, t 


aspect that m cht be not so good. 


aoulars to build mother plant, and either one Wo ule 


t r 
The CHatmman. Or bad intent. I am after the 


inds to buv. a new company withdrew funds from 
‘ ) ier market ? 
The CHAIRMAN. Yes 
Mir. Grirrin. Well, I k the need for fund 
ore sePnaToO! f vol re going to buv another 
ut db ld an add ( il p int 
| e CHAIRMAN. | welll ‘member \ hen Ste ek n 
| n te L paper k in the thirties. ba 
ion the fact that tl cession which took pl 
i by t oe te ch profit the 
’ oney ron rhe eo ey) ley | nada 1 
et j 
Nha (7RI N 1 we qd ! this pre ent s ul 
i tendency to 1 est ti pr 
| irket. 
(‘HrAIRMAN. Yes 
\ | fone toa Ou hint ( FODOLYN 
Mr. Grierin. Competition of tl i 
1] [7 \T XN ( ¢ ( ( é 
eC t OnNODO!Y ) s( ot t S we i i 
me etlect asa} onopoly. if wronelyv used 
But it would have to practically amount t 
t into that stage: isthat not right ? 
\ir. GrRirrin. Rieht: and tl il is prohibites 
The Crarman. Is that term useful from eit 
titrust standpoint ? 
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For instance, one group would have the dominance of a market, 
ld ! he able to advertise better. Recently I have heard 
qd more nu | more amone automobile de: ilers the fact that 
loes not sell well because it does not have as FOO 
tle value a car trom a Bio Three. I have noticed that the Bio 
Phree advertise heavily in that way. 
Vir. Grierin. Si do the smaller ones, do they not ? 

The CrarMan. Not to nearly the extent at the national level. In 
ot ords, the used-car market of certain brands is very inactive. 
Mr. GRIFFIN There is aiways the question of cause and effect, 

the not. Senate ¢ 
Phe CrarrMan. Yes. 
Mr. Grirrin. There is the question: Are the companies large he- 


cause then product do have acceptance, both as new cars and 
ars, or do their pr vducts have ace ptance because the conipante 
large? I would rather lean to the former. 

The CHatirman. For instance, I can remember when Packard 
one of the leading cars in the United States within the high-priced 
field, and it was what we called a real good automobile. Now they are 

truegline for existence, practically. 

Mr. Grirrin. They found it, apparently—just to speak as an ob 
server of the industry found it very difficult to adapt themselves to 
the conditions of the thirties in which the high-priced car was not so 
popular. 

Phe CHarrMan. Yes 

Mr. Grurvein. They never did quite recover, although I think they 
are making very good strides right now. 

The Cuairman. Yes; and, of course, they have always had the en 
gineering skills. 

Mr. Grirrin. Oh, yes. 

The Cuamman. It was well evidenced in World War II. They 
took the Rolls Royce-Merlin engine and produced a superior engine to 
what Rolls Royce themselves could build. 

Mr. Grirrix. The major requirement of competition is not merely 
that a product shall be well-engineered, but that you should be giv 
ine the _ e what the publie wants 

The HARMAN. That is right. 

Mr. Gus FIN. As to price » qui lity, ap pearance, and so forth. 

The Cuamman. Now, what is your definition of big business? Tow 
big is big, in other words 4 

Mr. Grirrin. Well, I have not attempted any hard and fast defi- 
nition. 

Phe Cuaiman. But speaking as an economist, when would you say 
a company was definitely big business ¢ 

Mr. Grireix. I do not think one can say one is definitely big, as an 
economist or as an individual. 

One could ask how tall is a man when he is tall. I do not know. 

There have been, for statistical purposes, some measures put down 
that a concern that employed, what was it, a hundred thousand men, 
or something like that, should be classified as big business. 

The CHarrMan. I think we once laid down the rule that anybody 
employing less than 10,000 should be classified as little business, or 
was it 5,000, in an endeavor to help little business keep going, by see- 
ing if we could get orders from them. 











itegvory., ot 


ldle-sized busines and, of course, bigness, Senator, vou 1 
ynize, obviously is relative to an industry. 
You have spoken Of Pa kard ana Studebake is elng 
where, by most standards, they are pretty big business, out 


it industry. 
I think the important requirement, at least I am happy abo 


dustry when lL see a variety, lar e ones and small one they ea 


ay 
their advantages, and that continual competition between compat 
r different sizes 1s the test that the market applies as to whet! 


ynpany is too big. If it is too big, then that is going to show 
k of receptamece ot its products by the consume! 
The only way a company gets big is by a lot of people | 
products, is it not? 
~ The Cuamman. Yes. 
Mr. Grirrtx. I should say the chief way in which it gets big. 
Che CnatrmMan. Yes. 
Mr. Grirrin. It can hardly get big if that does not happen 
The CHairMAN. Not if they do not have a market. 
Mr. Grirrin. That is right. 
Phe CHamman. No company can achieve bigness 
Mr. GrirFin. In other words, it is the customers that make a com 


The CHamman. No company can achieve it without custome 
Mr. Grirrin. That is right. 

The CuairmMan. Now, giving your personal opinion, do you thin! 
\merican industry is unduly concentrated ¢ 

Mr. Grrirrin. I do not: no, sir. 

The CrarrMan. Is it unduly concentrated in certain fields, pos 

bly ¢ I mean, not generally throughout the United states, but in 
certain fields? 

Mr. Grirrin. Well, certain fields naturally lead to greater concet 
tration than do others, and I do not think one could veneralize tO Siy 
that certain fields are. 

I think the play of the market, as Mr. Colbert said vesterday 

ie case of the automobile industry, that that field is still open, and 
that nobody has an entrenched position. 

The CHairMANn. I am getting right back into the automobile indus 
try as well as the airplane industry. Do you think we would be bette: 
off—and I am speaking as a nation—nationally better off 

Mr. Grirrin. Certainly. 

The CHairman. If, shall we say, parts manufacturers for automo 
biles were competitive among themselves and sold to the fabricators 
of the finished product, or if the fabricators themselves owned their 
parts-manufacturing establishments ¢ 

Mr. Grirrin. I think that depends upon the effectiveness of one 
method of organization or another. 

There are arguments for integration and there are arguments for 
nonintegration. Some of the automobile companies have definitely 
moved away from integration at times, and at other times toward it. 

Now. what I would like to see, as an economist and looking at it 
from the point of view of public welfare, what I would like to see is a 
variety which is being constantly tested, one company trying integra 
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OMipany trying the policy of buy ne from every 


uld rely upon the verdict of the market. 


N What brings me to that question ana makes me 
It s+ this you have probably had experience of the 


gland, operated by the British Board of Trade, in 


pore then manufacturing economy all over England In 
O } ent great concentrations of people In crowded areas, 
tself brings on high living costs. 
ember one man who had a oreat deal to do with this during 
il me that if he had his way, he would spread his 
all over the United States of America; he would never have 
en re than 5.000 men in that plant, and that by so 
it he could work an economy for his company, 
i | better livn oO conditions for his employees, by 
\1 (y) TN Ye 
i ( | i? ou by the concentration of all of t) 
here thei \ is a high COngestiol of » ypul it 
ivse, a higher living cost. 
\I (y ~ \ ne as vA business economist. I think there is 
) Lot view 
N. In othe rds, he used this expression, “The tir 
Nee ; f \f big ones ; 
\] I 7 right 
i Li OT rhe { it they would t own hie 
{ a sprea rhelr plant 
Mir. ) N thre ration you used is one of tl 
( ‘ ! ot lants and that has lit le to do, I thn 
VW i) ol lim he ne 7, l rye roa 
or example, the policy was one of physical 
f plants, not of deconcentration of ownership, and 
( tration of plants, you see, is a question ot 
(HAIRM Y \lv mind goes to the steel industrv. If t] 
rippled, our steel industry is destroyed. 

Mr.G Y 

CiairMAN. Also, you run into the counterdistinetion of the 

\ ( of col le! 

Mir. Ga on, ¥ 

The Cn wAN. We had a very amusing incident in this subcom 

tee recenth | the chamber of commerce of one city did not 

nt anything said about the steel industry because it might get out 

{ not the seeond biggest producer in that city, but the 
ith,and t thought it was bad publicity for that community. 

Mr. Grirrix. Yes. Don’t you think this question of business policy, 
is to whether to spread our plants around or concentrate them in one 
place is being constantly considered by businessmen, and they are 
Str1\ ne@ to find the most effective Waly of handling that ? 


(nd one of 


] ] 
wd good tivil 


be an arg 
(And there 
although Lh 


thine 


l 





the things, certainly, is the question of labor supply 
onditions for the workers and so on, which would 
t in favor, perhaps, of the decentralization. 


are arguments on the other side. All I ean Say is that, 
ive spent a lifetime studying some of these questions of 


business policy, I do not think that I can generalize. 





lling to accept s the test of the market 


| 


The o1 ly test | would be w 
Let one concern try it one Wav ane another co cern trv another. 
The CnarrmmMan. Yes. My question was directed not at. shall we 
Ly, concentration of business power, but at a concentration of po] 
lation. 

Mr. Grirrin. Yes, sir. 

The Cuatrman. And its impact upon the Nation as a whole. 

Mr. GrirFin. Yes, sir. 

Ihe crowth of industry on the west coast. for ex imple ,Isa notable 
eX imple of this decentralizat on of physi al equipme nt and plant 

The CuarrmMan. Mr. Burns, I wish you would go into this analys 
orked out here and ask the questions. 

Mr. Burns. In your opening statement vou say that your concept 
f ompetition is that ‘*¢ ‘ompetit on 1s rivalry of the members of on 

onomie group for the patronage of members of another econon 
vroup. 

Under your definition, how do you determine what constitutes the 
conomic group from the standpoint of effective competition ‘ 

Mr. Grrerix. Well, by an economic group, I meant the sellers of a 
roduct mM rivalry with one another and I wanted to make the contrast 
etween that concept and the concept of bargaining. 


The bargaining relation is the relation between the seller and the 
buver. 

lnder that. if one is looking at that, one would be tempted to say 

it. the buyer, if he is 7 


yust a simple, singie individual fac hg a great 


instore would be utterly helpless hecause the barg Uhning powell 
re not equal. 

But f you have i really competitive system, il s not neces ir) 
y have the bargaining powers equal. 


The pr tection of the consumer in that case is that if he does not lik 
the kind of service that he gets from one chainstore, he car ro acro 
the street to another chainstore. 


So. thie merit of competition, In my mind, is that { protects the 
eak. 
Mr. Br RNS. Do you believe that the rivalry which 1s an essentia 


ement of competition, under your definition, must necessarily take 
/ 


the form of price rivalry 7 


Mr. Gri FIN. No. | had cvone to some pains he re to suggest th it the 
valry can be just as well on one side of the equation as the other 
Or. to put it more precisely, Mr. Burns, | would rather say there 

ssential difference betwee price competition, so-called, and any 

ther competition. beenuse “pr ce” dor not have any meaning, except 

we considet what - otfered on ones dle of the eq ; ition and V il 

ked on t | » other S de of tl il equation, ana vou cal make tha equ 
on more attractive to the consumer either by ch: 
1} ore, and | think that one 1s just as etlective iS the ot] er, 

Mr. Bt RNS. In your hook, entitled “Ag Kconomi \pproa te 
Antitrust Problems,” publ hed in 1951, vou stated that er Inroad 
ive be n mace upon the area of competition 1h this cou try 
Will you tell us where there has been any marked decline in con 
on in our economy in recent years / 


Mr. Grirrin. Did I indicate in the context what the—well, 1 w 


t 


’ 


1 arr : 
that antichainstore jlegistation, Tor eXample, Was al nroaad upe 
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That is an effort to protect certain competitors as against other 
competitors, rather than to encourage the competitiveness of the 
\ Te! 


Mr. Burns. Do you believe it is possible to have keen and effective 
competition in an industry such as the automobile industry, where 
there are only two or three large automobile manufacturers and 
few small ones ¢ 


Mr. Grirrvix. Yes, I certainly do. Not only is it possible, but I 
hink it is present. There are a number of reasons for that, and one 
of them is the high importance of technological change. 

It is very difficult for anyone to maintain an established position 


in industry which technological change and improvement is as 
rapid and as possible as it is in the automobile industry. 

(nother factor in that industry is the shifting tastes of consume 
I think Mr. Colbert emphasized that yesterday. 


You never can tell when the consumer is going to come up and say 
to you, “ITere is a product which your engineers think is a good prod 

t. but we don’t want it,” and then that company 1S voing to lose 
volume of s iles 

Phe CHAIRMAN. Sup pose progress is stifled by the fact that you find 
one or two companies control the field, and new inventions which 
would be of tremendous advantage, are kept secret and not put on 
the market n't that an evidence of a dangerous monopoly ¢ 


Mr. Grirein. Well, the condition you have assumed would be evi 
dence, yes, but I don’t think that it is 
The Cuatrman. Well, for instance, [ will point out a specific case. 


It ) happ ns that at one time there were only three companies mak 
ing motors for the coal industry. The coal producers were asking 
for more tons pel kilowatt to be hauled by their motors, constantly. 


One engineer | happened to know perfected a new motor that 
alm St ee apiands — Then the company retired him. He 
Vas getting along 1n years, but his mind was still energetic so he just 
ept right on and when he retired, he took his drafting board with 

m and got to working and developed another and newer motor 
that was still more effective. 

Ife promptly went back to his old employers and told them of the 
vy design and they said, “Pick out the staff you want and build 
pilot model.” 

Well, he went down to the shop and started to work, and he saw 
something covered up with canvas in the back of the shop and there 
was his pilot motor, and then he went out and got the catalog and dis- 
covered it was not on the market. 

So, he went back to the head of the company and said, “Why haven’t 
you marketed this one?” 

And the official said, “Well, we are still in a good competitive field 
without putting it on the market. Why tool up for a new machine?” 

Mr. Grirrix. Well, I would say that in that industry, competition 
was at a rather low level. 

The CHamman. Yes. 

Mr. Grirrixn. And that the desirable thing would be that sag 
should be some new challengers coming in there who would make i 
impossible for him to take that complacent attitude of resting on his 
oars—and, speaking of the automobile industry, I don’t think any 
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company can afford to rest on their oars, ASSUMING that their percent 
of the market is going to continue. 

The CHAIRMAN. All right. (10 ahead, please, Mr. B wn 

Mr. Burns. In the book by Stocking and Watkins entitled “Monop 
oly and Free Enterprise,” at page 5535, they suggested that the Shei 
man Act might be amended to establish a rebuttable presumption 
that concentration in an industry which exceeds a Sspecitic percent 
age of the market for any one product or related 
is prejudicial to the public interest. 

What is your view ot this proposal as a remedy for maue Con 
centration of economic power ¢ 

Mr. GRIFFIN. | would be entirely opposed to it. | al Opposed 
it for the reason I mentioned awhile ago. 

While it is quite possible for Drs. Stocking and Watkins to look 
out upon an industry and say, “Well, I think there are too few co 
panies here, and maybe you are too large,” it is a very different thing 
from saying, “We are going to prevent you from being that larg 
because the first question isa static question. You can look and LV, 
“Well, | don’t like that too we Ee” and | sympath Ze wit] that iy elt, 
but if you look at a company that has, say, 30 percent of the market 
ind you say that the limit is voing to be 33 percent of the market 
then the president of that company, 1t seems to me, 1s bound to send 
word to all of his people and say, “Look, boys, you must not be so 
eager to reduce prices or put in new models, and so on”—like t 
new mode! you were speaking of, Mr. Chairman—*“because if you 


rroup of prod 


‘ 


in violation of the law.” 

In other words, that concern would be prompted or almost force 
to act as though it were a monopolist. 

What we do not like about a monopolist is that he does not fe 
t necessary to pass on cost savings to the consumer. And here you 
are putting him ina position where he is almost forced to do that in 
order to avoid being charged with monopoly. 

Certainly, it would be an ironical thing to pass a law which would 
require that they act like monopolists in order to avoid the charge of 
being monopolists. 

The CHairman. Don’t you think that we have probabl 
uted to the growth of bigness by Government policy ind I am not 
just specifying any one time, but after some time, for instance, the 
ertificates of convenience, or rather certificates of necessity, are 
eranted, enabling the company that had access to an abundance of 
apital to write off their plants over a 5-year period, thereby giving 
to them a tax advantage over the less fortunate competitors who 
could not get a certificate of hece sity doi 4 you thir k that. p! 
ciple, is bad? 

Mr. Grirrix. In principle, I would underline, yes. I do not like 
certificates of convenience and necessity unless they absolutely mu 
be used. 

[ think that the tendency toward regulation of some industries, for 
example, the railroads of the country, may very well have a cumula 
tive effect. 

That is, they may lead on to regulation of more and more industries, 
for example, the bus industry and the trucking industry and so on, 


do, you are going to get 55 percent of the market and rhnen vou are 


1 
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and thus to remove industries that would normally have been com 
peritive from the ec mpetitive sector. 

Do | answer your question 4 

Phe CHarmman. Yes: but I do think. and I have often thought, that 
possibly it might be better if we gave every new plant a tax w riteoff. 

Mr. GrirFin. Yes: it is quite conceivable 

Phe Carman. Of course they might be overexpanded. 

Mr. Grirrin. It is quite conceivable, Senator, that a government 

ch started out to protect competition can be used as a means of 
thwarting competition. 

The CHarrMan. Yes 
Mir. Grirrix. And that is the job of statesmenship, to distinguish 
ween the two. 

Che Cnarman. But L was thinking of that tax saving. 

Mir. Grorrin. Yes. 

The Caarmman. Just a short time ago, an industrialist was talking 
to me and he said, “If a certificate of necessity that we have applied 
for is granted, we are going to pl: wwe that plant in a certain position,” 
ind he said, “We are 71 ust not gomg to build that plant unless we get 
a certificate of necess Ity. 

Mir. Grirvin. I think it is unfortunate when business decisions are 
made with a primary eye as to what the tax effect is going to be. I 
am no tax expert, but I would make that as a general observation. 

Phe CHAIRMAN, Well, te explanation is, eventually we get the 
taxes back after the 5 ye r period. 

\ir. GrirFin. Yes. 

Phe Cuamman. And I know one thing, on stream pollution, I have 
felt that a certificate of necessity should be granted to every plant. 

Mr. Grirrin. Yes. 

The CHatrman. To remove chemical stream pollution. 

Mr. GrirFin. That is right. 

Phe Cratrman. And allow the charges to be written olf over a 

vear period under the statute. 

I think that would be one of the createst benefits we could confe1 
on the whole people, to get rid of that chemical pollution in ow 
streams. 

Mr. Grirrin. Rioht. 

The CHAIRMAN And the a Wav to get it done is well, if this 
factory up the river removes the polh ition, it does not benefit. but 
the Tat tory pelow does. 


Mr. Grirrixn. Yes; and that is why I say, as a matter of principle, 


I woul iwree on tax policy. There are exceptions In the case of 
public health and other areas. 

(‘HamRMAN. Go right ahead, Mr. Burns. 

Mr. Burns. Do you know of any satisfactory percentage or for 
mula basis for evaluating the degree of concentration in industry ? 


Miv. Grirrix. You meat 
Mir. Burns. Yes. 
Mr. Grirrin. No, no very satisfactory one. I am familiar with a 
number that have been used and perh ups the people that use them are 


st 


wet; dul there is no satis 


in, to measure the degree of concentration ? 


ied 1! : wr the best ones they ean 


factory test of concentration. 








Mr. Burns. Do you believe that. it feasible to make a 

ve analysis of the degree of competition, 01 Is) K of con petition, i 

given industry ¢ 

Mr. Grirrrn. I donot. I think that competition is rivalry. Riv 

' ‘ : 

j S an intangible thing. We cannot we why it; we MnO measure Ly 
l vardstick. You may, by common obsery ition, sense tf if Vou 
t or vou don't have it. but I don’t think vou cal ( re it qu 


tutively. 

Mr. Burns. Well, Doctor, opmions have been expressed that o1 
zations of the size of General Motors Corp. ind United States S 
Corp. should be reduced in size in order that we could maintain a ti 


ompetitive economy. Do you agree with that point of view ? 

Mr. Grirrixn. No; 1 do not. Principally for the reason I 1 
: tioned back here, that you cannot limit size without lim ting the po 
bility of crowth, and the desire to grow on the part of Americal 
ness, | think, is the most socially useful force that we have in tl 


so, i should hate to see any conmipany be put ln a po ition where if 
told, “It would be dangerous fon you to get any more concentratio) 
Mr. Burns. Well, in a situation such as the Alcoa case, where t! 
is a howling of planned corporate auction timed at monopoly l i 
Mr. Grirew. | have read Judge Hand's decision and I don’t think 
! would like to enter into an argument with the judge on that po 
Let me put it this way, in general. 
[ think that if monopoly has actually been attained, then I think one 
in reasonably say that, “If the things which you did were th 


the emplovment of predatory methods in bri wing it ibout 


that would lead to monopoly, then you are in violation, whether you 
particularly desired monopoly or not, if you knew that the 
that you were doing were going to lead that way 

()n the other hand, if the company has not vet atta ed a monopoly 
nd you are charging them with an effort to monopolize, or attempt to 

onopolize, as the term is, then I think there should be a showing that 
here is a deliberate desire and eifort on the part of this company to 
ittain that. 

Iam sorry, I am wandet nea bit out of iy held: there are a lot 
technical and legal points, but that would be my point of view. 

Mr. Burns. Well, Judge Hand seemed to find that the facet 
\leoa constantly expanded its capacity in anticipation of demand, 
o that it was alw VS ahead of the actual demand, was an etlort t 
monopolize, because it precluded to a large extent newcomers trol 
attempting to get into the market. 

Now, do you agree with his decisions, from the economic stand- 
point 4 

Mr. Grirrin. That was a very difficult decision which Judge Hand 
had to make. He had to face the faet that there was a monopoly 

The Cratrmman. There was an unusual monopoly at that time 

Mr. Grirein. Well, at least, to accept his definition of market, whi 
was for virgin ingot aluminum. 

The CHatrMAN. Yes. 

Mr. Grirrin. There is some debate on that, and some people tht 
it should have included in the market, reclaimed aluminum as well, 
in which case Aleoa would not have had the monopoly. 














4()2 STUDY OF THE ANTITRUST LAWS 






But. being faced with that fact, then it seems to me the test can 
properly be news at different than when a company is merely 
harged with striving for a monopoly. 


The CHAIRMAN But I want to ask you if you don’t remember that 
prior to that decision, the price of : luminum was pretty high in this 
country. As a matter of fact, you can get about four times as much 
aluminum now as you could at that time, despite the present high 
price of aluminum. 

Mr. Grirrix. Now, I do not have the figures at my fingertips, but it 

my impression that the price of aluminum had also gone down under 
the control of the Aluminum Co., that there had been a downward 
trend in prices. 

The Crarraan. I don’t remember. Go ahead, Mr. Burns. 

Mr. Burns. What are your views as to the overlapping jurisdiction 
in the enforcement of antitrust statutes between the Department of 
Justice and the Federal Trade Commission ? 

Mr. Grirrin. Again, it is a technical question. I don’t pose as an 
expert on it, but I would think that there is no objection to that over- 
lapping. 

Mr. Burns. Well, do you believe that the original theory upon 

vhich the Federal Trade Commission was organized, that there would 
‘a a body of experts, would indicate that there might be realinement 
of authori ity, that it would pass in the first instance on economic prob- 
lems which were not clearly defined in the statute ? 

a Grirrin. As to some of them, probably, the experts in the serv- 
ice of the Federal Trade Commission might be desirable or essential, 
but think that the courts are quite competent also to analyze the 
economic effects, particularly violations under the Sherman Act. 

Mr. Bi RNS. Do you consider that there is any basic fundamental 

nfli tween the philosophy of the Sherman Act and that of the 
Rol aa atman Act? 

Mr. Grirrtx. The Supreme Court has suggested that there was, and 
I am inclined to agree with the Supreme Court. 

Mr. Burns. Now, were you a member of the Attorney General’s 
National Committee bis Study the Antitrust Laws? 

Mr. Grirrin. Yes, si 

Mr. Burns. Do you hidlbiats that the recommendations of the ma- 
jority report would weaken or strengthen the antitrust laws in any 
respect ¢ 

Mr. Grirrin. Unequivocably, I can say that I think they would 
strengthen the antitrust laws, or 1 never would have subscribed to the 
report. I cannot say that I would have written all parts of the report 
exactly as it was written, but in general I think that was the case, and 
certainly the principle of strengthening the Sherman Act was ac- 
cepted, I should say, by every member of that 60-man committee. 

The Cuatrman. Are you through ? 

Mr. Br RNS. Yes. 

The Cnatrman. All right, we will recess, then, until 2 o’clock this 
afternoon. 

Thank you very much for coming. 

Mr. GRIFFIN. oye u nk you for your attention. 

(Whereupon, at : 10 p. m., 


the subcommittee recessed, to recon- 
vene at 2 p. m., of the same day.) 
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AFTERNOON SESSION 






( Also present: 
‘ommission. ) 

The CHarrmMan. The committee will come to order. I wish to mal 
i statement off the record. ) 

(Discussion off the record.) 

The CHarmrMan. Let us proceed. 

Professor Markham, you come from Princeton ? 

Mr. Marxnam. That is correct, Senator. 

The CuarrmMan. Identify yourself in the record, and if you want 

, you can put your statement in and comment on it, or we will ask 
ou questions, whichever you wish. 





Kintner, General Counsel, Federal Trad 













STATEMENT OF JESSE W. MARKHAM, ASSOCIATE PROFESSOR OF 
ECONOMICS, PRINCETON UNIVERSITY 














Mr. Markuam. Well, suppose I identify myself and just submit 
e statement for the record. 
a CHAIRMAN. I am very sorry to do it this way. I would much 
ther have quite a lengthy conversation with you, and also with 
gentleman from ( ‘alifornia, but due to this 1-hour delay and the 
ime schedule we have, | am afraid we must do it this way. 
Mr. Markuam. Mr. Chairman, I am Jesse W. Markham, associate 
ofessor of economics at Princeton University. 
I was educated at the University of Richmond, Jolins Hopkins, and 
larvard University. 
| served in the United States Navy as an antiaircraft gunnery officer 
the U.S. S. Augusta during the war; and cver the past q years 
| have taught economics at Vanderbilt U niversity, served as economi 
ultant to the Tennessee Valley Authority, served for 1 year as 
\cting Director of the Federal Trade Commission’s Bureau of Eco- 
mics, and am currently serving as an economic consultant to the 
Federal Trade Commission. 















) of my teaching, consulting, and publications have been con 
rned with public policy toward business. My publications include 
O n the Rayon Industry, a book publish d in 1952 by 
i rd Univers Ity Press:a work book in introduce Lory economics 
uthored with Professor Fels, of Vanderbilt, and published in 1953 
Harcourt, Brace & Co., and articles in the American Econom 
teview, the Southern Economic Journal, the Harvard Business Re 
the Journal of Public Law, Land Economics, Trade Practice 
etin, the Proceedings of the American Bar Association: Section 
\ntitrust, and other trade and professional] journals 
hese books and articles deal principally with such public-policy 
ob ion ‘ms as oligopoly, a word that has been used rather frequently 
these hearings 
Che CuatrrmMan. In the most recent months, however 
Mr. Markuam. Price leadership, competitive standards, and anti 
trust administration. 
| ai currently preparing for the Vanderbilt University Press a 
ook-length manuscript entitled “The Phosphate Fertilizer Indust 
\Case Study in Market Imperfections and Public Policy.” 
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\I\ ect testimony appears in the next six pages which, I think, 
i ell put ito the record as it 1s, Senator, if that is all right 


— 





ad consice rable experience al VAs 


Phe CHamman. In the economics field and the question of compet 
nd other things in the South ? 
Mr. MarkHAM. Yes. 
The CHarman. Off the record. 
Discussion off the record. ) 
The CHarman. We will place your statement in the record at tl 


















tatement of Mr. Markham is as follows :) 





STATEMENT OF JESSE W. MARKHAM 














The ews of any individual holds about antitrust law 





administration ha 









brent haped by his social values, his political activities, and } 
rhe edge of law and the economie process. Since my political activities hay 
he exceedingly limited, my own views on the matter have been shaped by my 
social values and my knowledge of economics and the law, the latter of whici 
is also limited While these views are not at variance from many of those 


e testified here, this committee has a right to know what some of 












[I am neither for nor against big business or small I would 


opposed to the imposition of a legal limit on the size of individual firms; I 


business per se 













very 1 h opposed to certain legislation having the ostensible purpose of 

{ g small business but which clearly circumvents the competitive proces 
Specifically IT am opposed to the Miller-Tydings Act, the MeGuire amendment 
the Fede frade Commission Act, and to high and rigid agricultural price 
supports On the other hand, I believe that the growth of big business throug! 


ibsorption of other busiuess units should be checked by vigorous antitrust 





enforceme! ind [ am not Opposed to dissolution suits against 


Laury, 














poratior hose size far exceeds thnt consistent wtih the economies of mods 
eseare production, and distribution teehniques My opposition to such me 
gers and to such large firms possessing power over the market stems from the 
sume source as 1 opposition to so-called small business protective legislation 
bot} mpa mpetition and interfere with the dynamics of economic 

idjustment whe uur resources are allocated to best serve our wants 

These ews of broad principle will undoubtedly parallel those of many wl 
estif re. However, serious differences of opinion are likely to arise among 
1 v should cope with mergers and bigness Already there is dis 
cernil ru terature two distinet schools of thought, one of whict 
dentif itse th the per se approach and the other with the so-called rule 
















\s I understand them, proponents of the per se approach would employ se 

2 of the Sherma Act and section 7 of the Clayton Act in the same way 

ts | e construed price fixing under section 1 of the Sherman Act 

Here the courts have not raised the question of the reasonableness of the pric 
f ers, or of the effect of the price so fixed on competition With few 
‘ eptions since the Addyston Pipe case (1898) the courts have reasoned, justi 









[ believe, that price fixing is clearly presumed to injure competition and 
rade ; hence the Government needs only to establish the fact that prices 















I subscribe to this interpretation of section 1. I do so beeause 
fo my knowledge no economist has yet constructed a valid theory to show that 


rice ing could possibly increase competition, or to show that price fixing 
s likely to ] e competition unaffected. There is, therefore, every reason to 
ascribe to all price fixing agreements one common attribute—they all presumably 


cumvent competition and they all violate section 1. 
But proponents of the per se approach have not made it clear to me how 


this line of reasoning can be carried over into the administration of section 2 
f the Sherman Act and section 7 of the Clayton Act, as they are presently framed, 


} 


how these laws should be amended to accommodate per se litigation of mergers 










re recorded 2,135 : : s and 


i rt ow finished In th report a és 
' - 4 
ns for the period January 1, 1951, to J w+. WI 
i to ow he facts underlvin most of ( 











lo not speak fe the Commission or its staff ¢ this I S 
] many of them simply reflected competition in the market for f "NV 
ers very likely tended to injure competition But these tw nse 
- be identified by employing absolute standards of size rhe merger of 
, | n’s shoestores in a small tow ning only two men’s sl . 
. reater competitive njury thar e IWaiser-W \ Lu ) 
I d be thousands of times larger 
_ I ses ’ ribbing to the ru oft reas ro Nh f 
; ( stior nanswerer Some who have offered ay oO 
de it clear whether the mean the historica u f rease ( 
he d Standard Oil decision of 1911 or whether 
n If they have in mind the historical rule niime | 
t ‘ viged as good o ( iccording to he ‘ ‘ the 
st exercise I do not bseribe rhe recent b f R 
- ey Genera N ( Comn ee To Study the Antit I | 
<s statement (at p. 318) 
Che existence of monopo mower, lodged in 1 e hat w ‘ 
¢ oO pursue their ¢ n advantage s generally conde! { ( I ‘ 
I he question whether ih power is used ‘rease ( | f 
nsafe power to lodge in private hands king J 
n his own Case 
if thi Sa negative statement of what is currently meant | the rule 
1 do subscribe to it Dut it has been stated 1 ( ( h resp 
gers in the Pillsbury remand, where the Commissior ire d the he 
I miner to consider the relevant market facts, ut t the s t rie ( 
him that it Was unnecessariy to fill the record with every conceivable f 
iv in some way be relevatr it the rule of reason has to bout | 
oligopoly as such, I do not k 
I doubt that anything can be aceon plished by pursuing further the ‘ 
nd weaknesses of either of these two policy guides that have emerged fre ‘ 
ent writings on the monopoly question. However, a brief dis¢ sion of ¢ 
s helped identify 1 y own position on the subject of mergers, the subj I 
was called here to discuss. I find in the present law a sufficiently ef 
trument to proceed against those mergers that really count. In fact, s 
l + of the Clayton Act empowers antitrust agencies to proceed aga t me 
nd lat may tend to injure competition substantially—whiech means that the 
an prohibit mergers when there is a reasonable probability of compet 
Wr I don’t think we need a stronger law. I do think that Congress 
Se vive some serious consideration to the question of he much in the w fT 
at t takes to effectively administer the law. Mergers comprise a probler 
ng policy for which there are no easy or cheap answers. The only w I ki 
to fairly dealing with the problem in a society dedicated to liberty under lav 
ily ssemble all the facts we can get in each case and decide on a bas f the 
y evidence whether to the reasonable mind it constitutes a probab ( et 


Ww tive injury. This is consistent with what has been called the rule of ré 
“ ipproach, which is to be distinguished from the old rule of rea ! 
od, On the matter of bigness as such I have less to sav, but I agree w h Pre I 


Kaysen, who testified here last Thursday that the big problem i y ny 
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y, and that most oligopoly lies beyond the antitrust laws 

Here I feel that antitrust agencies should try to prosecute whatever artificial 
| they can identify that perpetuate oligopoly, and that other Government 
sidered which may promote the entry of new firms. In 

dd ution of large multiplant firms may be necessary. In short 


I do not feel that oligopoly can or should be outlawed, but I am certain that its 


npetitive effects can be greatly ameliorated within the contest of existing 


ry 
gre 


The Cuamman. Let us get the next witness qualified and then we 


il] start asking some questions. 


STATEMENT OF J. FRED WESTON, ASSOCIATE PROFESSOR OF 
FINANCE, UNIVERSITY OF CALIFORNIA 


Mr. Weston. My name is J. Fred Weston. Iam associate professor 
ce at the University of California, Los Angeles. 
| studied at the University of Chicago where I took my doctorate 
degree. I published a book in 1942 on the investment banking in- 
dustry, a book in 1953 on the role of mergers in the crowth of larg 


Phe Cuamman. Have you ever studied the interlock between life 
rance company surpluses and investment banking ¢ 

Mr. Weston. No, I have not 

The Cuairman. It might be a very interesting study, may I say. 

Mr. Wesron. I have been associate editor of the Journal of Finance 
since 1948; I have published articles in the American Economic Re- 

ew, Quarterly Journal of Economics, the Journal of Finance, var- 
ious other accounting and economic journals. 

I am also at present a member of the Committee on Business 
Knterprise Research of the Social Science Research Council. 

My testimony is in these pages. 

The Cuarrman. We will insert your statement in the record at this 
point. 

The prepared statement of Mr. Weston follows :) 


EFFECT OF MERGERS ON BUSINESS SIZE AND INDUSTRIAL STRUCTURE 
(By J. Fred Weston) 


I. ECONOMIC ORGANIZATION AND POWER 


1. Point of view and preference system 


It has been said that impartiality consists in being aware of the nature of 
wejudices. It is indeed useful in approaching public policy problems to 
w the value system or preference system (prejudices) of the witness. My 
s are as follows (1) Private ownership of property; (2) economic 
decisions organized by relative prices and free markets, (3) decentralized 
decision making through the price system and through small economic units witb 


usion, of power ; (4) eonsiderable mobility of the population in the 
social, economic, and political spheres of life. 
M\ reasons for holding these preferences are both political and economic in 


nature hey seek to achieve certain goals in the realm of political organiza- 
tion Sucl rrangements would militate against the concentration of power. 
It would be extremely unlikely that any one small group could influence the 
retion of the population as a whole. Recently the theory has been developed 
fhat large organizations of power may be justified on grounds that one large 
organization of power may be balanced by some other organization of power. 
This is akit the theory of the balance of power as a policy for international 


relations. One cannot deny that this concept has been and is a basis for inter- 
national statecraft. However, long history demonstrates that the balance of 





ha 
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| er approach never atta more than a precar . I ‘ 
pecessal ud useful expedient b sno longer as t 

S ] ike manne has def cies as a the f ; 9 
powe a ¢ ically American experience ane ed s 1M 
' ¢ ‘ ountervailin power ber ise such an al vel has 
existed in the | ed States Although we have see! t é f 
s of power in this country, the stl tion of powe i ng b ss u 
l been so dispersed that the conditions for istrating the ( 
ing power can hardly be said to have existed 
Sma nits of private ownership of property; so¢ eo ' 
ilit and decentralized decision making in sma ig 
he price syste i free n S$ support fund ‘ 
| } ! t or¢ s Suc] in econ vaniz \ | ‘ ¢ 
? oft prevent ne ube l rtle pay ( | ‘ 
I eedom or tyra cal and atl tral exe! sf I ( 
‘ ps ¢ the opulation as a whotk 
B lition he desir e pol i Ss att l " 
m, would desirable economic goals be attained as we Che re 
f econon rganization to economic goals is treated in the subseque! . 
pM he goals ure briefly stated 1) an equitable distribution ( 
ersol 2) a progressive se in re ncome per pe ! >) re nabl 
eq e stability in the real income per person and distrib I 
i i technical vyress Vital fou. il st I st I ‘ 
| nd power 
by hie terion of the biective of disper | f powel! big f ns represe 
f ‘ I of e I organization it e ec é s 
nd posith of big firms mus ‘ iter er ( ! 
( STi iterha ves Judged \ I econon y s ed ( l 
f s il e United States ] é I pres ‘ eco! l Phe be 
< ea With a hig and 2 wing I r ( ! ae } | e lh 
. ited with rate of techn ( 2 ; which has bee ‘ 
I lel « he world ia ree *o) our experience in both the 1949 and 1954 
recessions indicates that large firms can perform a most desirable role 
ducting the kind of long-range planning which is conducive to economic stal 
( Power in modern society 
Our concepts of the nature and characteristics of power in modern soc 
y Z hie revi In a highly interdependent soci¢ t difficult 
det e Vv h units have the most powe1 \ relatively | segment 1 
perfor! h extremety tal role in the economic orga! m I n ute 
one can readily recognize that it IS meaningless to raise the question of which 
component amongst spark plugs, tires, battery, pistons, ete., is most importa 
Without any one of them, there is a considerabl oss in effectiveness of the 
operation of the machine Similarly, in modern society—a hi J terdependet 
anization—it is difficult to state which group in actuality has the most pows 
rhe g t jection to concentration of power is that it may be arbitrar 
exercised \ to frustrate the desires a 1 will of the majority B 
he danger of t y exercise of power by business units today is slight indeed 
| believe there is considerable cultural lag in our attitude toward the rol 
¢ business today. With institutional developments of the late 1920’s and eat 
930’s, the era of finance capitalism has undergone a substantial transform 
Nevertheless, we observe a persistence of attacks on devils, witches, and evil 
giunts It is fashionable and always popular to complain about mono] es 
trusts, and giants Even a popular play has been written suggesting h 


pparent monopoly of a certain baseball team on pennants and world serie 
could be broken with the help of am ther evil, the D | himsel Howe 














haracteristically by the time the play was produced, fundamental competitive 
processes had already done the job. Our attitudes toward pow: re tle 
unduly influenced by memories of feudal lords, abs ¢ nonare! ac 1 
tatorships, and Communist comtiis: But these examples are hardly app! e 
to the pattern of conditions in the United States 

The constraints on large corporations are numerous and powerful. Organized 
labor and agriculture, big government and free consumers are the ult te 
arbiters of corporate action Large corporate activity is highly formalized 
In the typical large-business corporation it has been found efficient to dec 
tralize many decisions. This is illustrative of dispersal of power and prolif 


tion of links of interdependence groad economic processes themselves provide 
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e-firm monopoly, and that most oligopoly lies beyond the antitrust laws 
Here I feel that antitrust agencies should try to prosecute whatever artificial 
barriers they can identify that perpetuate oligopoly, and that other Government 
1} dered which may promote the entry of new firms. In 

d ution of large multiplant firms may be necessary. In short 

I do not feel that oligopoly can or should be outlawed, but I am certain that its 







tive effects can be greatly ameliorated within the contest of existing 


The CHarmman. Let us get the next witness qualified and then we 


I] start asking some questions. 






STATEMENT OF J. FRED WESTON, ASSOCIATE PROFESSOR OF 
FINANCE, UNIVERSITY OF CALIFORNIA 
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Mr. Weston. My name is J. Fred Weston. Iam associate professo1 
of finance at the University of California, Los Angeles. 

I studied at the U1 versity ot Chicago where I took my doctorate 
degree. I published a book in 1942 on the investment banking in- 
lustry, a book in 1953 on the role of mergers in the growth of larg 
rms. 

The CuarrmMan. Have you ever studied the interlock between life 

surance company surpluses and investment banking ¢ 

Mr. Weston. No, I have not. 

Phe Caiman. It might be a very interesting study, may I say. 

Mir. Weston. I have been associate editor of the Journal of Finance 

nee 1948; I have published articles in the American Economic Re- 

ew, Quarterly Journal of Economics, the Journal of Finance, var- 
ious other accounting and economic journals. 

I am also at present a member of the Committee on Business 
Enterprise Research of the Social Science Research Council. 

My testimony is in these pages. 

The Carman. We will insert your statement in the record at this 
point, 

The prepared statement of Mr. Weston follows :) 
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I. ECONOMIC ORGANIZATION AND POWER 





{. Point of view and preference system 





It has been said that impartiality consists in being aware of the nature of 
Ss prejudices. It is indeed useful in approaching public policy problems to 

ow the value system or preference system (prejudices) of the witness. My 
own views are as follows: (1) Private ownership of property; (2) economic 
decisions organized by relative prices and free markets, (3) decentralized 
ision making through the price system and through small economic units witb 





























e diffusion of power; (4) considerable mobility of the population in the 
ial, economic, and political spheres of life. 

M» reasons for holding these preferences are both political and economic in 
nature They seek to achieve certain goals in the realm of political organiza- 
tion. Such arrangements would militate against the concentration of power. 
It would be extremely unlikely that any one small group could influence the 


retion of the population as a whole. Recently the theory has been developed 
Fhat large organizations of power may be justified on grounds that one large 
zation of power may be balanced by some other organization of power. 
This is akin to the theory of the balance of power as a policy for international 
relations. One cannot deny that this concept has been and is a basis for inter- 
national statecraft. However, long history demonstrates that the balance of 


oreal 











power approach never attains more than a precarious armed truce Lt ‘ 
essal ind useful expedient but is no longer a sol 
S In a like manner, it has deficiencies as a the of the orgar 
power domestically American experience canne e cited in supyx 
theory of countervailing power because such an arrangement has 
existed in the United States Although we have seen the deve ent of s 
ocs of power in this country, the distribution of power among business ur 
been so dispersed that the conditions for illustrating the op O1 
ing power can hardly be said to have existed 
Small units of private ownership of property; social, economic, and pr 
I ility; and decentralized decision making in small units through t 
of the price syste! n free markets suppe f l 
portant political goals. Such an economic org Z vould ope t 
n of preventing undesirable aggregations of powe Vhicl sht res 
oss of freedom or tyrannical and arbitrary exercise of autho ty by Lally 
g ps over the population as a whole 
B 1] ddition to the desirable politi il goals attai ad by i colmpetive price 
em, would desirable economic goals be attained as well? The relations 
economic organization to economic goals is treated in the subsequent ¢ Iss 
Is point the goals are Drie fly stated : Ll) an equitable d stribution of income 
person; (2) a progressive rise in real income per pel ; (3) reasonable and 
quate stability in the real income per person and its distributior d t 
ol techni i, |} gress Vital I I it Sel k eM : 
< nd power 
by the criterion of the objective of dispersal of power, big firms represe! 
undesirable form of econon organization in the ec ) 
| nd, the posit of big firms . ee ed e! nal 
l t ISL1¢ a LALIVeS udged \ he ( ) n oy S s | Ve t 
firms in e United States have n pressive re¢ I Phey he 
ed with a hig ng il ( ¢ I 2 e% hes 
: ited with a rate of ( zress which has been f 
model of the world | os experience in both t 1949 d 1954 
recessions indicates that large firms can perform a most desirable ro 
ducting the kind of long-range planning which is conducive to econon tal 
( Poiver in modern society 
Our concept of the nature and characteristics of power in modern soc 
ganization need revision In a highly interdependent society s difficu 
dete! ine which units have the most power \ relatively s1 | segment m 
perform an extremely vital role in the economic organism I n automol 
one can readily recognize that it 1s mean ngless to raise the question of which 
omponent amongst spark plugs, tires, battery, pistons, etc., is most import 


Without any one of them, there is a cousiderable loss in ¢ ectiveness 


operation of the machine Similarly, in modern society—a highly 
anization it is difficult to state which group in actuality has | 
Che g t objection to concentration of power is that it may 

exercised by a minority to frustrate the desires and will of the 


the danger of art 


1 believe there is considerable cultural lag in our attitude towa 


itrary exercise of power by business units today is 





big business today With institutional developments of the late 192 

1930’s, the era of finance capitalism has undergone a substantial transformat 
Nevertheless, we observe a persistence of attacks on devils itches, and ¢ 
giants It is fashionable and always popular to complain about monopolie 
trusts, and giants Even a popular play has been written suggesting how 


apparent monopoly of a certain baseball team on pennants and world series 
could be broken with the help of another evil, the Devil himself Howeve 














haracteristically by the time the play is produced, fundamental competitive 
processes had already done the job. Our attitudes toward power are doubtle 
unduly influenced by memories of feudal lords, absolute monare! Fasej 1 
tatorships, and Communist Comimisars. But these examples are y applicable 
to the pattern of conditions in the United States 

The constraints on large corporations are numerous and powerful Organized 
labor and agriculture, big government and free consumers are the ultimate 





iters of corporate action. Large corporate activity is highly for 
In the typical large-business corporation it has been found efficient to dece 
tralize many decisions. This is illustrative of dispersal of power and prolife 
tion of links of interdependence. Broad economic processes themselves provide 
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t innovation is a strong competitive factor \ 
decline in demand for diesel locomotives 

seek an outlet in the farm-implement 

les in the electromotive area. Cor 

ineluctable march of economic 


nable defensible record of big business by most 


power are in the wrong direction in terms of the optimal 


rherefore, a strong basis exists for favoring the influence 
direction of smallness and large numbers of economic 
therefore, in connection with the development of a 


imine the relationship between mergers and the 


ness corporations in the United States. 
MERGERS AND BIGNESS 


that the development of big-business firms was 

but rather a consequence which came about due 

ressive promoters In part, the answer to questi hs 

e of mergers on large size depends on methods of 

Is of which are too complex for discussion here. How- 

measurement questions in as fair a manner as possible, it 

n industries of highest concentration in 1935 and 1947, 

ounted for about one-third of their growth. However, per- 

is one-fifth of the firms studied, over 50 percent of their 
i for by mergers. 

of measurement is taken as 1940, the role of mergers 

more significant. Perhaps as much as 50 percent of the 

the 74 firms studied was due to mergers. Using 

one-third of the firms 50 percent or more of the 

mergers. The reason such different results are obtained 

as a terminal date rather than 1948 (which I used in my original 

vy mergers at the turn of the century had a substantial influence 

rowth of the economy subsequent to 1900 was so great that 


Inta 
Li 


1 


of mergers on total growth in absolute terms is small when 
broad span of time. This suggests the question of the role 
lopment of industrial concentration. 


Ill. MERGERS AND CONCENTRATION 


erger movement at the turn of the century resulted in 

min the United States. At the end of the merger move 

300 industrial combinations had been formed with 78 

g one-half or more of the total production in their respec- 

udy of the 22 industries with greatest concentration in 

| that virtually all of the concentration was accounted for 

k place at the turn of the century, that subsequent internal 

ig firms in these industries accounted for virtually none 

which existed in these 22 industries. Indeed, in a majority 

concentration after the turn of the century actually de 

rather than increased. However, mergers since approximately 1904 
ittle effect on concentration. 

e something of a paradox here. The mergers at the turn of the cen- 

ounted for a high degree of concentration. On the other hand, mergers 

rn of the century do not in the main account for bigness that exists 

can economy today, at least not directly. It may be argued, of 

hat the concentration which existed at the turn of the century put these 

1 a position to keep pace with the growth of the economy and hence attain 

nt bigness. This hypothesis has not been adequately tested. But 

doubt that the merger movement at the turn of the century was a 

rr in the development of industrial concentration in the United States 


Significas of early mergers 

However, : ilanced appraisal of the significance of the merger movement at 
the turn of the century requires consideration of other factors as well. Dominant 

ms which emerged from the combination movement at the turn of the century 














irte greements to fix prices, output, and kinds of products produced It 


‘ | l 
ssible, therefore, that if the merger movement resulting the developmer 
poly or fewness had not taken place, in the United States, cartels mig 
instead have been developed 
This raises a host of possibilities It may be asserted that formal cart 
would have been easier to move against than spontaneous Couusiol anothe 
form of cartel practice) achieved by oligopolists. This is possible. But fore 
experience indicates that it is not easy to regulate complex cartels successfu 





Oligopoly acting in concert may be more amenable to Government control 
t * 


the merger movement at the turn 











1 of the century had not taken place and Ame 
an industry had been cartelized as a device for reg ting ri ry betwe 
irge firms, our situation might have been less desirable than it turned out to 

It might be urged further that an industrial structure characterized 
ypoly is superior to one of cartels. Despite the possibilities and sometim« 
ctuality of spontaneous collusion or coordination among 2 or 8 large firn 
count for a high percentage of ustry Sales, we nevertheless have substar 
evidence of continuing strong con on between oligopolists. Oligopoly 
bundant evidence of continuous rivalry between firms and in impressive re 


f pre duct in provements 
It is difficult to generalize in these areas. Frequently, it is argued that dynar 


li ] 
I 


oligopoly is much superior to cartels, that cartels 












and the e: 
appeared to have fostered the industrial research 
German industry an effective compet 


vould be interesting to investigat 


isy life But the evidence is conflicting 





instruments of progress and the con 
of protection. 
The fact remains, however, that the merger movement at the turn of ft 


century resulted in a great increase in concentration in the United St 


This raises the question of whether fewness (concentration or 0 pol 


incompatible with competition. 
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FEWNESS AND COMPETITION 


nee of a high, but perhaps often exaggerated degree of 

! y, the question we confront is whether fewness or oligopoly 
ompatible with competition. To approach this question we must first 

npetition Traditionally, competition has been defined in very formal 

orous terms to include at least the following: (1) Large numbers of 

r bargaining units; (2) each unit is of such a small size it has little 

no influence on the total market situation—this is the condition of atomist 

ed units; (3) the relationship among the units is impersonal—competitior 
m the market place Sometimes a further factor is set out as a requirement 
that there be complete knowledge of all alternatives or at least the important 
atives available to the bargaining unit 

rh ruditional approach toward competition has been replaced by the new 
concept of workable competition or economic rivalry. In this approach a pe 
formance t is substituted for a structure test. It recognizes product rivalry 

many dimensions and centers attention on innovations as an important 

tive weapon. 

Some measures of performance may be set out as tests or criteria for the 

istence of competition in an economic area. I will not refer to such maiters 

predatory practices or restrictive practices which are clearly proper objects 
of action by the antitrust authorities. Since a complete explanation for these 
factors would involve many pages inappropriate for presentation here, I shall 
simply list them with a few illustrative or explanatory comments. 

(1) Record of product innovation and process innovation. To what extent 
have new products been invented? To what extent have products been im 
proved? To what extent have cost reductions been achieved? None of these is 
an absolute test, but taken with some of the tests suggested below, they may 
prov ide l basis for an infers nce, 

(2) The rate of growth of the firm and industry, taking the stage of the life 
eycle of the industry into account. The monopolist tends to become lethargic. 
His industry and the firms in it tend to grow less fast than the rest of the 
economy. However, one must take into account the life cycle of the industry. 
Again, qualitative judgments must be brought in. 

(3) The yield basis on which the securities of the firm sell. It may be argued 
that a low yield will indicate a monopoly position because competitive pressures 
are not present If a firm has a monopoly position, investors may reason that 
the earnings of such a firm may be capitalized at a lower rate than the earnings 
of a firm whose earnings may be eroded through competitive pressures. This is 

o completely dependable test either, because the earnings of a firm may be 
regarded as stable because of the highly efficient and long record of accomplish- 
ment of the management of the firm. A relatively dependable test of efficiency 
of operations is likely to be the relative movements of stock prices of individual 
firms. I am aware of the degree of irrationality, supply-and-demand factors, and 
broad money market conditions as influences on stock price movements. Never- 
theless, it appears that a research study along these lines would be highly 
fruitfu 

(4) Stability in the shares of market output or sales. Usually stability in 
shares of the market is taken as evidence of lack of competition. However, this 
s not likely to be conclusive evidence. Stability in market shares may result 
from a complex of competitive forces. When one considers that often the goals 
of the firm are set in terms of maintaining the firm’s share of the market, one 
can readily see how stability in shares might obtain. If a firm loses 2 or 3 
percentage points of market shares, it will intensify efforts to regain its position. 

Profit behavior may provide some clue to degree of competitive behavior. 
Profit rates which are consistently higher than those of other industries with 
comparable growth rates may be some index of lack of competitiveness in the 
industry. On the other hand it must be recognized that an industry in a rapid- 
growth stage must have relatively higher profit rates in order to attract the 
requisite resources for development. Another possibility in the use of profit 
data is to examine historical correlation relationships which ordinarily exhibit 
stability. Sudden distortions in these relationships may provide an index of the 
attainment of some noncompetitive position. 

(6) Price movements and flexibility in prices, taking durability, direct cost 
0 selling price relationships, and other product and market characteristics into 
account. In this connection investigation of price leadership patterns would be 
informative. Further, the extent to which price discrimination characteristics 
obtain in price and product policy would be relevant. 
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Are the barriers to entry natura 
The time pattern and the amount of excess ¢ay 
on to Government action. Excess capacity is somet 
onopoly or lack of « ompetitive elements But excess 
fierce efforts to obtain shares of the market which 
None of these eight indexes of competition is conelh 
be applied in a mechanical manner or by the use of formu 
ne is adequate. However, if all evidence 
i group, they micht provide a basis for 
In any event, when the multidimensional 
iken into consideration, it is not 
alone will ult in a decline of 
i listic-market structure, 


attention to central questi 
questions are raised: (1) Should 


the dissolution of large firms? (2) 


current aud future mergers? 
VI. PUBLIC POLICY TOWARD PAST MERGERS 


Should the Government attempt to unscramble the indust 

me by requiring dissolution of large firms? Despite the diffi 

teria in this area and the uncertainty of the consequences, I wou 

owing position toward dissolution : 

I would counsel against a doctrinaire program of dissolution of 
My reasons for this position are as follows: There is abundant 

erproduct competition and competition in product innovation 

anger of collusion among the few. By the performance test, big 


ig business 


vs up well. The record of technological progress and flexibility in 1 
major national defense crises are strong evidence of a good record on the 


irt of big business. 


esponse 


two arguments in this connection, however, might well be considered During 
the thirries the big depression was blamed on bigness and concentratio! How 
ever, With the relative postwar stability in business, this charge has subsided 
mewhat It is interesting to raise the question of what particular crime is 
irged now Real income, growth, ete., are all favorable indicators 
\ second argument made is that the existence of multiplant and multiprod 
operations of large and concentrated firms raises serious questions of the se 
ness of the economic basis for their organization It is said that there is 
eauson Why these firms should not be broken up into the units of product or 
nits of plant which compose them. While evidence on these matters is not 
nelusive and more information on factual matters is needed, four important 
isons suggest why multiplant and multiproduct operations may be defensible 
nd indeed confer desirable benefits on the American economy 
1) Especially crucial are research activities rhe large firm can finance 
rge-scale research which may benefit a large number of its diverse operations, 
ned by some common chemical or metallurgical processes. But it is som 
es said, “Suppose a large firm were broken into 10 units. Could not the 10 
nits each contract to hire research from a research organization?” 
is true that research in the large firm is often conducted by executives who 


} } 


re hired on a salary basis. In addition, independent research firn | their 


e 


vices on a fee basis However, the persuasive hypothes s exists that there 
re some kinds of research that are the unique contribution of the larg 


Let us illustrate this: Suppose we have a large firm which spends $50 m 

year on research. Suppose it were broken into 10 firms, each of which 

allocate $5 million a year for research. If each of these 10 firms hired the serv 

ices of a research organization, each would attempt to buy $5 miillion worth of 

research which would give it a competitive advantage over the 9 rivals and any 
ier firms which might also exist in the industry. It seems reasonable that 


there are certain kinds of research which the $5 million per year could not 
effectively purchase, but which could be achieved by the $50 million budget. 
It seems possible that these 10 independent firms would seek to organize their 
research operations in such a way that, after a relatively short period of time, 
they would be buying research in a manner which would approximate the 
operation of the large firm from which they had been split Modern large-scale 
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tion of contralized and decent1 
alized which appear to be most efl 
Research is one of the 
spent 


import 
on research are relatively 
progress of the firm 


stmna 
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Via Weil 


resea 


irch expenditures is the value of 


} 
e executive will ha 


ve inestimable value 
hat the very competent individual is another 
an advantage of large 


ir ‘ scale op 
isions are decentralized and that 
mimittees and subordinates ta 


lized decisions and the catalyt 
olicy matters are of 


eentra 


pervasive and powertlul 
and prospects of an organization. 

ng and distributing economies of various kinds 
ssibilitic of automation were discussed 
dustry 

factor is the risk reduction of multiplant o 
tux structure If 


1 } 


I 
aun 


othe 


a new firm 


s, the loss is complete 


elupts a change or an innovation, any 


ome from other sources. The 
tion that ree 


loss Can 


higher the tax 
luctions in taxes bear the costs of inno 


vy large-product and multiplant firms confer 
only on the firm itself but on the economy as a whole 
tential rate of economic progress. 


ctors provide a ] 


reason why lk 


lausible rationale for the existence and effective 
e firms. They support the case again dissolution i 


of existing 
tiplant firms. 


n connection with the position of the large firm may be 

It, is sometimes said that the coexistence of large firms and 
given industry demonstrates that the small firms are as efficient 
and hence, there would be no losses from breaking the large 
tirms. There are many things that can be said about this 
appears to pose a dilemma with reference to its public policy 
ll firms are as efficient as large firms or they are not. If 
not as efficient as the large firms, this provides justification 

la firms since they can provide more and better products at lower 
If, on the other hand, it is argued that 


small firms are as efficient as 
large firms, there is no necessity for breaking up large firms because the small 
he 


relied upon to apply competitive pressures which will prevent the 
from exploiting their markets. 


VI. POLICY TOWARD FUTURE MERGERS 


nt and future mergers? in this question is high- 
tors: In 1950 the Federal Trade Commission was provided 

closed a loophole in their authority over mergers. This coin- 
cided with heightened merger activity which had been taking place since 1940. 
The interesting question, therefore, is how the Federal Trade Commission shall 


solution of existing large firms is weak, what about public 


Interest 


I 
hi power. 


Re cent mergers and conce ntration 
The available 


indicates that 
The number of 


factual evidence on the merger movement which began in 1940 
no appreciable effects on overall concentration have resulted 
industries in which concentration may have increased in an 
undesirable fashion are few indeed. Despite the large numbers of mergers, 
there I that they have had undesirable economic consequences 
much evidence indicates desirable economic achievements 

hese The industries which have been most active in mergers 

the 1948 riod have been: Nonelectrical machinery, food and kindred 


products, chemicals, fabricated metals, and transportation equipment. In these 

industries, the primary motive for merging has been diversification of produc 

the acquisition of able management or other business advantages. 
Next in the list is textiles. 


acterized as mergers for 


case 


The mergers in the textile industry may be char- 


revival. The large and well-known mergers in the 
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OF THE ANTITRUST LAWS 
ecial factors stimulating post World War IT mergers 
Special influences explain the heightened merger activity which has taken 
place in the post World War II period. 
In the immediate postwar period three factors were of prime importance 





















































1) The postwar shortages gave an incentive to expansion through mergers 
that acquiring firms could obtain capacity more quickly through buying indi 
dual firms than by building new plants or other facilities. This was undoubt 

edly a factor in the mergers which took place in the whisky distilling industries. 

2) Stock market prices were relatively depressed after 1946; market values 

of common stocks were low in relation to earnings levels A basis was provided 
for developing favorable merger terms. A company had a value to the acquirer 





Ti 
reater than the value placed on it by the existing stockholders. Hence the 
| hood of arriving at favorable merger terms was greatly enhanced. 

3) Without question, the high level of taxation was a factor in the postwar 
period \ study by a Harvard group indicated that taxes were an important 
factor in the sale of about one-tenth of the total number of selling companies 
and of one-fourth of selling companies with total assets of over $1 million. 
Taxes appear to have been a major reason for the sale of about one-fourth of 
the assets of all companies sold and one one-third of the total assets of all 
acquired companies with assets over $1 million. They assert that tax considera- 
tions were of little consequence in the motives of the purchasers. If anything, 
I believe that these estimates understate the influence of tax considerations. 
One of the great advantages to the purchaser, in addition to the possibility of 
acquiring a tax loss, is that the relatively high levels of taxes provide a strong 
inducement to achieve diversification through the merger route. Any loss from 
the acquisition can be offset against the assured income from the other opera- 
tions of the company. 































































































E. Criteria for judging mergers 











Granted that valid reasons exist for mergers, the problem still remains of 
distinguishing between good and bad mergers. Any rule or formula is certain 
to be arbitrary. Only broad criteria can be set forth. Clearly, if the largest 
firms in an industry merge, strong grounds would exist for preventing the merger 
on antimonopoly considerations. If, for example, a merger were proposed be- 
tween General Motors and Ford Co., it would clearly violate the public interest, 
or a merger between the General Electric Co. and Westinghouse would 
appear to destroy valuable competitive forces. On the other hand, if in an 
area in which many other units exist a merger took place between two small 
units, it is doubtful whether antimonopoly forces would thereby have been 
engendered. 
















































































\s a general rule, it may be stated that the criterion on desirable market 
structure is not per se violated if the largest firm in the industry is not involved 
in the merger and if, after the merger, the resulting firm is not the largest firm 
in the industry Even this, however, is not an absolute rule and for a final 
decision many detailed effects must be looked at. One must agree with the 
May 1955 report of the Federal Trade Commission, entitled ‘Report on Corporate 
Mergers and Acquisitions,” that it is not possible to generalize on whether indi- 
vidual mergers are desirable or undesirable. Each individual merger must be 
assessed on its merits to determine the effects on competition and possible tend- 
encies toward monopoly. 

It is not certain that if two firms merge, prima facie, competition has been 
reduced. Under ancient concepts of competition this might be true. Under 
modern concepts of workable competition, competition may, in fact, be increased 
through changes in industrial organization and processes which have been devel- 
oped through mergers. 




























































































In rendering judgments on individual mergers, one must make a choice. On 
the one hand, mergers which result in appreciable increases in concentration, 
increase the dangers of market controls or collusion. On the other hand, a 
doctrinaire prohibition of mergers would involve equally important dangers. 
One is the loss of significant economies that might be achieved through the 
development of new products, improved processes, and lowered prices. An- 
other is retardation of advances in technology which are essential for the very 
survival of the Nation 

































































Any conclusion that the above observations seem to fail to present a positive 
program is misleading. In terms of the relationships involved, a positive pro 
gram is explicit in the above formulations. But a program for a desirable com- 
petitive structure in the United States involves factors broader than merger 
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In this presentation the elements of the progran 
For a full defense more detail would be required 


Vil THE BROADER RESPONSIBILITIES OF GOVERN) 


A. Restrictionist actions of government 


The responsibility of government for encouraging 


~ ‘ | i } 
structure is much wider than antitrust and antimonopoly a nt 1 
actions are but as a small ripple in a great ocean tide of fundamental econo! 
forces compared with the effects of Government actions it 
ist of the areas in which present Government policy is restri 
in anticompetitive directions may be briefly listed 
(1) A further shift in emphasis from corporation 
ould increase the ability of small firms to grow Under 
personal income taxation, the owners of small firms why 
low-income brackets would be penalized less from tax al it 
he present by corporation taxes, which, when a firm’s i ne abe O000 
treats the small firm the same as a large firm. If the firm has an income of 


$75,000, the rate of corporate taxes is the same as that for a firm wit ! come 
of $500 million. 


(2) The existence of tax-exempt securities attract funds which 
ise flow into venture or equity capital sources. This reduces the w 
ders of funds who might otherwise invest in risky outlets, to 
x-exempt securities 

8) Aside from other limitations of high tariffs, given the 
of the United States, tariffs have a further undesirable effe 
vmpetitive pressures from abroad. 

{) Limitations on price competition through fair-trade laws 
established by governmental authorities and these are anticompetitive 
consequences 
(5) Governmental authorities, Federal and States, sponsor restrictions on 
output in agriculture and petroleum as well as other commodities. These re 
strictions on output have anticompetitive consequences. Agricultural produc- 
tion and marketing cooperatives are sponsored and protected by Government 
authority. While they may have defensible purposes and functions from some 
standpoints, they are anitcompetitive in their consequences. 


LB. A positive program for Government 


much more effective in promoting the aims of competitive business behavior as 
vell as a favorable climate for economic growth and stability than unduly 
stringent antitrust and antimerger actions. These again will be briefly stated. 
A full development of any of them would require much more discussion than 
the present situation makes appropriate. 

(1) The Government should reverse their support of the restrictive practices 
cited above. Especially important in this connection are two devices: (a) 
Where there is reasonable doubt about the competitive structure and behavior 
of an individual industry, an effective device testing whether the industry is 
competitive and efficient would be to lower tariffs on the products of that indus- 
try. This would subject the industry to competitive pressures from abroad which 
would apply to it the test of ability to meet competition in a world market (b) 
Similarly, if it is felt that the restrictionist policies are being conducted by an 
individual firm or firms in an industry, it might be appropriate in such circum 
stances to withdraw the protection afforded such firms by patent privileges. 
This involves some legal complications which have apparently been worked out 
in foreign countries where such a program has been followed. 

(2) In addition to a reversal of active anticompetitive programs followed by 
the Government itself, another area of significance is continued financing for 
small business so that financial barriers to entry will be minimized. The excel- 
lent program of the Department of Commerce by the operation of its field-service 
organizations in providing information to small-business firms deserves com- 
mendation in this regard. 

(3) More effective labor-market information should be provided to make 
it easier for employment shifts to be made. In this connection, subsidies should 
be provided to workers, farmers, and businessmen in return for shifting out of 
occupations and businesses which economie progress obsoletes. 


Certain Government actions may be listed which would be more helpful and 
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More information should be provided to consumers in order to render less 
ive advertising which is not informative. Informed buyers are a power- 
imulus to competitive behavior. 

The support of education at all levels, and particularly higher liberal 

ation for adults, as well as technical education, so that the skill, know-how, 
d judging for independent business operations will be developed. This will 
) provide a basis for experimentation, innovation, and technical progress which 
so crucial for our welfare in the developing world. 
(6) Of considerable signicance for cocpetitive practices is the continuation of 
li to provide a stable economic environment to reduce the duration and 
ity of economic fluctuations. Restrictive practices which often develop 
sick industries and during recessions would thereby be discouraged. Further- 
nore, this facilitates long-range planning by business firms and consumers which 
itself i tabilizing n effect and operates to reduce restrctive predatory 
havior. 


VIII. CONCLUSIONS 


ng statement of the elements of broader Government policy should 
as an indication that it is my Opinion that antitrust action is unim- 
. Quite contrary, antitrust and antimonopoly action conducted by the De- 
par nt of Justice and the Federal Trade Commission are of great significance. 
Indeed the continued attention to antitrust actions by Government officials in 
their official capacity and by committees of the Senate and House of Representa- 
tives have had salutary effects. These efforts have preserved an industrial struc- 
ture in the United States which rates high by most criteria. (a) In comparison 
with industrial structures in foreign countries it appears that concentration and 
nticompetitive behavior are much lower in the United States. (b) When one 
observes trends in industrial concentration in the United States since 1900, the 
movements of the indexes is reassuring. (c) Performance measured by levels 
and trends of real income per capita, distribution of income, meeting national 
defense needs and by the criterion of economic progress rates hight. 

This pattern should be continued. Government action should be broad and 
positive rather tha nnegative, stimulating rather than restrictive. In these 
directions lie the path of contiued progress. 

The Carman. I am going to ask Mr. Burns to ask the questions, 
please. 

We have some questions based upon your testimony, which will 
tend to draw out the information we wish. 

Mr. Burns. I address this to Professor Markham. 

You were closely associated with the merger study recently re- 
leased by the Federal Trade Commission, and we would like your 
views concerning some of the problems posed in that. 

Since the number of mergers from 1954, as shown by the Federal 
Trade Commission report, was three times that of 1949, and slightly 
less than the high for 1946-47, does it not appear that the antimerger 
amendment of 1950 has not noticeably affected the merger movement ? 

Mr. Marxnam. Well, no, I would not say that this in and of itself 
is evidence that the antimerger amendment has not noticeably af- 
fected the merger movement. 

Chere are quite a few mergers, of course, that would otherwise take 
place, that do not take place just because of the existence of that 
amended section ( 

It is very much like any other law. We can assume that many 
people stay under 50 miles an hour on a highway, I think, simply be- 

cause there is a law that says if you exceed it, it is illegal. 

Another comment I would like to make is that it is true that the 
number of mergers and acquisitions and partial acquisitions came 
very close to the peak that was reached in 1947, and I want to make it 
clear that I do not presume to know all of the economic facts under- 
lying all of these mergers, acquisitions, and partial acquisitions, but it 
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is pretty evident to me there, here is a case where numbers are not 
too indicative, that there are many of these that are s mple business 
transactions. 

I think you can explain many of them in terms of what was vol oF 
on in the economy gene rally, such as the Korean conflict. and when- 
ever you get something that hits the econ omy with a great deal of 
force, you have a great deal of difference of opinion arising among 
owners and potential owners over the value of particular assets, and 
you would expect traflic in those assets to be pretty high during times 
of flourishing business and during times of uncertainty. 

Moreover, I do not think we ought to ignore the fact that a 
ab ly large number of these mergers have been stop ped n the be oinning 
at the consultation level. 

When I was with the Commission, quite frequently we would get 
felt out, “Do you thin “. on the basis of this very slim evidence, that 
this would constitute a case under section 7?” 

And there were occasions when we would say, -Tee" 

The one that was given the most publicity on this, of course, was 
the Youngstown-Bethlehem proposed merger, where they were told 
quite flatly, “If you merge, you will have a complaint issued against 
you. 

The Cuatrman. Were they told that by the Federal Trade Com- 
mission ¢ 

Mr. Marxuam. I will have to rely upon the General Counsel 
the Federal Trade Commission here. My impression is that the 
Commission concurred on this; is that correct, on Youngstown- 
Bethlehem / 

Mr. Kinrner. The primary review of that transaction was given by 
the Department of Justice. 

The CHarrman. We are getting into a field tha is not exactly 
definite on the basis of the question. We talk about the amendment of 
1950, I believe it was; is that not correct ? 

Mr. Marxuam. That is correct. 

The CHarrman. Which forbade the acquisition of the physical 
assets. 

You get into the question of the acquisition of physical asse Is 
that not really an acquisition of what might more properly ie c all ed 
« merger? A merger, the common acceptance of the idea, is when two 
companies get together and mutually exchange stocks in a parent com- 
pany ; whereas when you get into that you actually buy out the plant: 
is that not correct ? 

Mr. Marxuam. That is correct. 

The CHarrmMan. I would like to get that _— cuished, bec 
think that act should better be determined as a 1 acquisition, you see. 

Mr. Marxkuam. Well, we use the term cana the Commission 

The CHAamman. Acquisition, prior to that time, was an acquisit 
of the actual corporate charter, the stock and everything else; wher 
as a merger usually was either an acquisition of a controlling interest 
or an exchange of stock which amounted to a merger of two industri 
is that not nght ? 

Mr. Markuam. That is the popular conception. 

The CHarrman. But when you get into the actual purcha 
physical assets, that is a situation where it must be an acquisition. 
just buy out their physical assets, and the corporation |: 
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furthe ‘r to do; it just dissolves, goes out of existence, and its physical 
assets become the property of the acquiring corporation; is that right ? 

Mr : \RKHAM. That is right. 

The CnatrmMan. I just wanted to get that clear for the record, be- 
cause all too frequently in this record we get ourselves mixed up be- 
tween the word “acquisition” which, of course, is a merger, and merger 
In its true type 
Mr. Marxuam. Well, legally we have generally regarded a merger 
st to be the bringing together of two corporations or more, and they 
all operating henceforth under a single corporate charter. 

Many of these that we have called acquisitions in this report were 
acquisitions of partial assets, warehouses, a particular product line, but 
in many cases 2 surviving corporations went on about their business, 1 
of them just minus a line, 1 having added this line. 

The CuarrMan. The reason I brought this question up is that we in 
the last year had a case in which Republic Steel was first alleged to 
have been acquiring Follansbee Steel. Upon detailed investigation it 
developed that they were merely acquiring the assets of Follansbee 
Steel; that the corporate charter was to remain in effect, and it was 
going to be “peddled,” and I use the word rightly, by the acquirer to a 
company that had no rating on the stock exchange, which was going to 
adopt that new name or to sell some more stocks and bonds very bene- 
ficial to them and very beneficial to the original acquirer. 

So I always like to keep that contradistinction in there because it is 
a distinction. If you buy out the XYZ company and the XYZ com- 
pany ceases to exist as a corporation, it becomes a part of the ABC 
company, that is a lot different from where ABC company and XYZ 


yu 


company merge their interests in the interest of economy or anything 
« . . => 


else. That is a real and true merger. 

Mr. Markuam. That is correct. 

The CratrMan. Isn’t that a better economic differentiation ? 

I wanted to get that into the record, because I think it is very 
advantageous to have that kind of a definition in there. 

Mr. Marxuam. Well, I think that distinction — to be made. 

The Cuarrman. All right, please go ahead, Mr. Burns. 

Mr. Marxuam. I do not know, Mr. Burns; did I answer your first 
question ? 

Mr. Burns. I have some other questions which I think will carry 
on with the first. 

The report of the Federal Trade Commission indicated that two- 
thirds of the acquisitions during the 1948-54 period were by com- 
panies with assets over $10 million. 

Does that finding support the fear that has been expressed by some 
of growing concentration of power by the big corporations ? 

Mr. Markuam. No; 1 donot think so in and of itself. 

What it does show, I think, quite clearly, Mr. Burns, is that more 
firms having assets over $10 million were active during this period 
than during the previous period. 

I would like to remind you that a $10 million corporation is no 
longer regarded as a big corporation, that is, it is not what I believe 
people who have this fear of growing concentration have in mind 
when they speak of big companies, because there are many corpora- 
tions today having assets over $10 million. 
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Now, our statistics are not sufficiently well broken down to be 
able to tell how many of these, say, were over $100 million, how many 
$1 billion concerns made acquisitions, which would be an interesting 
question to ask, and one for which we need an answer, and these data 
can be refined some subsequent date, I hope, to tind this out. 

But we generally regard, I think, certainly as to people who fear 
growing concentration of power in the American economy, they have 
in mind corporations like Du Pont, General Motors, Un ted Stat 
Steel, corporations which are way in excess of $10 million in assets. 

In fact, we regard $10 million today to be pretty much a middle- 
sized company. 


y 





In view of the absence of any great publicity saya oO acquisitions 


or any public record of acquisitions made by these really large cor 
por: ations that I have mentioned, my conclusion on the basis of very 


slim evidence would be that the middle-sized firms have beet 1 quite 


active during this merger wave. 
The CuarrmMan. However, is it not a fact that even a $10 millior 
steel company would have trouble building new blast — es? 


Mr. Marxuam. Yes. I am not so sure $10 million will build a 


blast furnace. 
The CuarrMan. I agree with you. 


I had an experience one time, when I was trying, during the war, 


when we were short on steel and particularly short on scrap, I w 
trying to get the sponge- iron process introduced. It has worked 
the past. I ran into a very long document written by a metallurgist 
condemning the sponge- iron process. It was presented to me by 
representatl ve of United States Steel. 

He evidently had not read it thoroughly, because the fundamenta 


a 


principle involved in that manuscript was that sponge iron was not 


useful 1) the low-grade ores, of which my State has a vTeal abun 
dance, but his concluding paragraph was this: 

The Japanese have been using the sponge-iron process to ret e the low 
rade ores of Manchuria. 

You must realize that the sponge-iron —— is a process wher 
you do not cet pig, you vet malle; ible and, f course, a sponge 1rol 
plant is much cheaper to build than a blast en ice. 

My thought was that we could expand more cheaply by building uy 
the sponge- iron process to re pli ice the very great short: age we had i 


scrap. The man who had written this article was honest in the last 


paragraph when he said that the Japanese were using the sponge-iror 


process 1 ee to reduce the low-grade ores, although the whole 
sense of was that the sponge-iron process would not work in the 


low lice ores. 
I sometimes think it was written for my own consumption because 


I 


the great preponderance of low-grade ores which exist are in West 


Virginia and southeast Pennsylvania. 


Mr. Marknam. Well, that process, if it ever flourishes, Senator, may 


shift the center of the steel industry from Pittsburgh to West Virgir 
The CuHatrman. I do not know whether yaqu realize it or not. }yut 


ised to be in southeastern Pennsylvania, Virginia, and West Vi ginia. 
They were using a derivative, or, rather, the system from which the 


sponge iron process was derived, was the old charcoal furnace. O 


course, with the shortage of charcoal we went to the blast furnace 
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where they used coke. The sponge-iron process is ver 7 simil: ir to the 
manufacture of cement, which will burn out the impurities and leave 
only the raw iron, without putting all the air bubbles and everything 
else in it which you have in pig. It was the original iron process 
which came over to this country from E urope, was extensively used 
throughout the East, up until long after the Civil War, when the blast- 
furnace idea was evolved 

When that came out, it involved a tremendous amount of capital and 
istallation, and it became the foundation stone of most of your big 
ntegrated steel industries. Of course, the little fellow simply cannot 
put ina blast furnace. 




































































Please go ahead; Iam sorry to interrupt you. 
Mr. Burns. The Commission indicated in its report that it had mad 


detailed tudy of the economic forces and motives underlying ac 
quisitions and mergers. 


























Now, how did the Commission obtain its facts upon which it based 
its conclusions? Were they conclusions as to motives based entirely 
upon admissions of the companies, or did the Commission make inde 
endent studies / 

Mr. Markuam. Well, we steered pretty clear of the word eer "7 
What we tried to do in that study was to infer from the type of : 
quisition what seemed to be the intent of the merger or secediialon, 
nd we broke these dow hn, you might recall, into about seven categories : 
acquiring capacity, say, in its same line, in the same market; acquiring 
capacity in the same line of product, but in a different geogr: iphie: al 
market: forward integration closer to the customer: backward in- 
tegration closer to its source of supply; or whether the assets that 
were acquired seemed to be completely unrelated to the assets that the 
company previously held; and it was for that reason that we steered 
clear of the word “motive” but tried to infer from the type of acquisi 
tion what seemed to be the intent here; that is, we ae not think that 
we were violating the sensibilities of a good logician, or a statistician, 
when we said that if a firm bought out assets closer to the consumer. 
then it must have been the intent of the merger to get closer to the 
consumer. 







































































































































But we did not rely on anything that the companies themselves 
said, although in the merger study you will see in some cases, those 
that we took up in detail, what we quoted of what the acquiring com- 
pany y said at — time of the : acquisition. 

This was true of Western Auto, several of the others, but, for the 
most part, we stuck by a rather rigid seven-class breakdown, and just 
observed the facts, but did not try to interrogate the companies at all 
on what they thought they were trying to do, but we inferred it from 
the action itself. , 

Mr. Burns. Does it have any significance in determining the com- 
petitive consequences of the merger as to what the motive or what 
the reasons may have been why the parties entered into the merger? 

Mr. Markuam. Well, you mean in relation to this seven-category 
breakdown ? 

Mr. Burns. Yes. 

Mr. MarxnaAm. It has a great deal of meaning for us. I say “us” 
at the Federal Trade Commission. When this was first started I was 
bureau director there. We particularly wanted to identify the hori- 
zontal mergers, because while it is true that section 7 holds against 
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conglomerate and vertical mergers, the most oby ous cases 
to competition, the tendency to li jure gr inns on, the 

“ate a monopoly, is still to be found, the most cle 

till to be found, in horizontal acquisitions. 

You have to de ve lop a muc h more com pli cated : 
to show where conglomerate mergers are illegal 
we especi: ally wanted to identify the horizontal o 
here is whe re the st: iff should put its pr im: ary efforts 

The CuatrmMan. That is where you def 

Mr. Markuam. ‘This, it seems to me, 
rong to find those mergers that make the bes 

Now, I do not want to leave the impression here 
looked vertical acquisitions. That is not so, but L tame 
commonsense that when two producers prod 
modity in the same market vet together, that 1 
injury to competition. 

Mr. Burns. Do you feel that the antin erger a 
adequate to prevent concentration of economic powell ¢ 

Mr. Markuam. I certainly do. I like section 7, the w: 

It is, I think, a great improvement, or it makes admis 

ire not quite so gp as those under the Sherman 

the introduction of evidence that, when added up, 

ticular es ece of evidence may be all-persuasive here, 

il] up, you can reach a decision that there is a 

ibili ty here that competitl i0n is ben if injured, this affords voi bhi 
to catch the development of monopoly in its stage of incipiency. 

I use “incipiency” because I WUeSs this word 1s generaily unaer 
stood. You do not have to wait, say, for the creation of 
States Steel Corp., as was created in 1901. 

Had section 7 been on the books at that time. I am conv 
~ third or fourth acequisi ition by United States Steel or, 
mergers that preceded the formation of United States Steel, 

arlier acquisitio ns would probably have been caught under section 7 

The CHatrrMan. What do you think, however, 
vertical monopoly ; at the upper ec helon you have an 
might affect the operation of either one of the compar 

Mr. Markuam. Yes, it mght very well. The th 
be more interested in in a vertical acquisition is the cond) 
it each suceessive stage. 

L could vet oreatly alarmed about a vertical integration backw 
an acquisition backward, where one firm acquired a substantial 
of an indispensable resource that was greatly limited in quantity 
therefore, foreclosed other firms from entern g@atany 
of integration. 

The CHatrMan. How about an integration vertical 
relied upon fabricated parts, and one of the compal 
fabrication facilities that had formerly been ay ulable to bo 

Mr. MarknaAm. Well, here a 


what are the conditions of e1 trv in the parts sect 


‘ 


rain L would be most interes 


1 


would not get ereatly alarmed it vou could 
amount of eapital, because here, I tl k, tl 
not likely to lead to monopolizing the m 

If vou integrated backward and acquired 
1] oly difficult to produee, if it was an indust 
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nto, then this is one of seni factors, I think, that would have tremen- 
dous bearing on whether or not this particular vertical integration or 
vertical acquisition sntedtisiley injured competition. It depends, 
really, upon the re produe ibility of the fac ility that is being acquired 
and on what is preventing people from entering this industry. 

The Cuaiman. Or the operation after its acquisition. 

Mr. Markuam. Or its operation afterward; yes, sir. 

The Cuarman. If it continued to produce for the other company, 
it would not be monopolistic. 

Mr. Marknam. No, that is right. 

The CHarrMan. Go ahead. 

Mr. Burns. In its report, the Commission suggests a great variety 
of economic factors which should be considered in determining 
whether the prohibited effects upon a relevant market have been 
achieved by acquisition. 

The criticism has been made that this entails the same detailed 
study required in determining whether there has been a Sherman Act 
violation, and would defeat the purpose of the act. 

Would you care to comment on this? 

Mr. Markuam. Yes, 1 would. I do not think this defeats the pur- 
pose of the act. I do not think under section 7 you have to make as 
strong a case as you have to make under the Sherman Act. 


I think you can be satisfied with less convincing evidence that 
monopoly is, in fact, being created, or that a restraint of trade is in 


I have commented on this before, that the intent of section 7 to me is 
to the reasonable mind—does it look as though competition is being 
injured, and you can rely here on probability tests; that is, is there 
a reasonable probability ? These are the words, I believe, that were 
used in the hearing on this act itself; you look toward a lower order 
of proof under section 7 than you do under the Sherman Act. 

Phat is to say, I think, there are many mergers that you could not 
develop into an antitrust case under, say, section 2 of the Sherman 
Act, that become quite good cases under section 7 of the Clayton Act. 
I have rather strong airs for example, that the Pillsbury case 
could have gotten as far as it has gone already under Sherman Act 
tests. 

Mr. Burns. In the recent Hamilton-Benrus case, did not the court 

its decision rely almost entirely upon the size of the two companies 
and the amount of their business i in relation to other companies with- 
out considering questions of prior acquisitions, whether the other 
companies were making acquisitions, whether the number of manu- 


facturers were decreasing, and whether there were new entries in the 
/ 


business ¢ 

Mr. Marxuam. I have read that decision briefly, and I believe you 
are correct, that this is what the court considered. 

Mr. Burns. How does that compare with the Commissioners’ rea- 
soning in the Pillsbury case / 

Mr. Markuam. Well, in the Pillsbury case the Commission consid- 
ered many other economic forces that were at work, and I do not view 


the Pillsbury decision as being inconsistent with the Hamilton-Benrus 
res 
aecision. 


After all, you were dealing with totally different structured indus- 
tries here. If I am not mistaken, Hamilton was the only jewel-watch 
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en- producer in the United States that produced its own parts; isn't that 
Cae orrect ¢ 
ds, Mr. Burns. I think Klein does, also. 
red Mr. Markuam. Well, that is a fact we can verify: 1 am not sure. 
But it is true that concentration was exceedingly high already in the 
ewel-watch industry in the United States. 
[t is an industry, as you know, that depends upon a certain amount 
hy, of taritt protection in order to survive, at least that is the argument 
hat is being oiven before Congress for the IMpositio} of taritts on 
mported watch parts; and where you have an industry structured 
this way, I do not think you have to look very far for other things, 
ety other forces at work. 
a As an analogy, I would guess that if Ford and General Motors were 
en 


about to merge, you would not have to look very long at the merge! 
istory behind either ot these companies. The mere market oceu 
pancy of both of these re the fact that neither is about to go ban! 


cl ipt and, the re fore, has 1 S assets up for sale and, is ] Say, the fa 

that the 2 together ed about 85 percent of the entire automobile 
dustry, that when you get concentration that high, this is, perhaps, 

x as far as one might have to look. But you run into a completely dif 

sis ferent thing r in the Pillsbury decision, where in some product lines 
ou were bringing together rather small percentages of the market; 

aut others vou were ge tting up to about forty “some percent. 

in But then, on the other hand, certain of these markets looked 
hough they should be quite easy for anyone to get into. 

"= The capital require ments did not seem to be too high, after all. to 

iS nix flour with certain other ingredients and have a prepared mix; 

re so in that case you had to dig dee sper and take a look at the diminish 

oe ng number of independent firms, the rise of the larger ones in the 

~ ndustry, and the merger record in the industry, because the per- 
centages involved in and of themselves and the conditions of entry 

nt did not seem to be sufficient evidence to build a case on. 

a Mr. Burns. Well, have you found that the Department of Justice 

t. does not deem it necessary to consider all the factors relied upon by 

™ the Commission in its Pillsbury decision in deciding the leg: uli ty of 

1 certain horizontal acquisitions 4 

: Mr. Markuam. Well, I would like to make it quite clear that I can 

t not speak with any authority for the Department of Justi and J] 

- have not been working with the De partment of Justice so close 1) that 
[ know precisely what they do look for. 

r If you mean that in bringing Sherman Act cases, they are not like 
ly to examine all the types of evidence that the Federal Trade Com 

, iission might examine in trying a section 7 case, it would be my gues 
that this is correct. 

l } 


I do not think, however, that they would use entirely different 
criteria in bringing a section 7 case. 

Mr. Burns. Have your studies or investigations revealed any dan 
gerous tendencies of conglomerate mergers by any particular coi 
porations / 

Mr. Markuam. Do you mean my private studies here, Mr. Burns? 

’ Mr. Burns. Well, either that you have made or that you know of 

that were made while you were w ith the Commission. 

Mr. Markuam. W ith the Commission ? We have at the Commis 
sion under study some acquisitions of the conglomerate type. I think 
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ippropriate for me to reveal company names at this hear 
use those files are still open, so I think I could answer: Yes, 
here have been some conglomerate mergers that have attracted ow 
ttention enough to assign personnel to work on them, to see whethe) 
they do reach this result or not. 
We have not reached a conclusion at the staff level yet that we have 
a conglomerate merger that clearly injures competition, but that 
because we have not progressed that far with these particular types of 


| 
Mr. Br RNS, The House eee report spoke of preventing il 
quisition because the increase in relative size of the acquiring com 


pany gave it advantages over its semapehibiies which threatened to be 
come dec ive, 
muppore in acquisition resulted i in economies enabling the acquiring 


ipany to undersell its competitors in a given market, in other words, 
an advantage which threatens to be decisive. 

Could such an acquisition be barred by the ee Act? 

Mr. Markxuam. I think I would have to answer all eandor here 
that I really do not know. I cannot quite iaasakiaes a merger that is 
cost wins ing and which, at the same time, necessarily brought about 
a long-run monopoly position in the industry. 

[It seems to me that 1f a merger brings about a good deal of cost re 
ducing, which is really what you are saying, that this would set up a 
type of business organization that would be emulated by others, be 
cause I do not think that there is any monopoly on a certain type of 
arrangement, that it may be 

The CuHatrrMan. Suppose, however, it squeezed out the others ? 

Mr. Markuam. Well, if it squeezed them out, Senator, because it 
was acquiring a scarce resource that could not be duplicated, then we 
are confronted with a choice. 

The CHarrMan. Suppose it acquired, shall we say, a prefabricating 
company or prefabricating companies that sold to the other customers 
at much higher than they did, but they could still undersell them and 
make a profit. 

Mr. Markuam. Would you mind stating that again? 

Phe Crarman. Let me give you an illustration. It was brought 
up yeste rd: Ly that in the question of medium tanks, C hrysler lost out 
because they had to buy the gearcase from General Motors. General 
Motors charged them more for the gearease than thev did their other 

ry: 


fliliates: therefore, their other affiliates were able to underbid 
( hrvsler. 








Hlow about a situation like that, brought about because one of the 


afliliates of General Motors owned the entire gearcase assembly ? 
It was the only one capable of producing it. 
Mr. Marxnam. There is no question about the fact that this jeop- 
rdizes the market position of independents. 


However, I think you can attach more significance to this type of 
selling than 

The Cramman. Let us take one further step. Suppose the pos 
session of this gear case assembly had been made possible by a heavy 
investment of the United States Government. Don’t you think some 
correction of that law should be made to protect the United States 
Government in a case like that ? 
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Mir. Markuam. Well, I think this is a situat 
vestigating. I do not know whether you can leg 
not. That is, the problem that you have olven 
gear : 
» CHATRMAN. You must realize that one of t 
ive faced is that since the war the fact that 
ee contract various companies were able to | 
ol mously at the e xpense of the taxpaye rs, not 
merely by buying tools and other things. 
I do not know if this was true in the General Moto 
rently in ¢ ‘adillae Motors we set up a plant wl 
isly expensive to build for anybody else, so anybody \ 
d tanks for the United States Government must buy 
ssembly from Cadillac. 
Cadillac natur: ally preferred Gener: al Motors, and wave them ; 
ver price in the building of medium tanks than they 
mpetitor. , 
What do you think of a situation like that? 
Mr. Markuam. This isa situation where, as you have 
e a virtual monopoly in the gear case industry: is that 
The Cnaimman. Not only virtual, but an actual monopoly. 
Mr. Markuam. An actual monopoly. 
The Cuarrman. And the expense of equipping and build 
int would be prohibitive to anybody else. 
In the event, centieulasie, that that plant had beer 
iment funds under a cost-plus-fixed-fee basis, that 
orrect steps for the Government to take ? 

One thing that is worrying me is what happened during World 
Il, and later on during the Korean war, which complicated the 
al picture in this country to a tremendous extent, not only 
ixpayers expense, but also at the expe nse of ¢ ompetitive aaron 
For instance, we have general contractors in the construction 
who were probably bricklaying contractors be fe Ww oO! ld Wa 

nd they were able to build up all the necessary departme ts 
xpense of the United States Government during World Wai 


Chey are completely iIntecrTi ated corpor: itions, al ad then tl 


ip against the fellow who helped to pay for building up the 


itions, to the oreat detriment of ie peop le who were not 
get that money. That is one of the things that is worrying m 
this whole monopoly picture, that one factor, of squeezing out t] 


bona fide investor who puts his money on the line to produce O1 
nine, and finds himself faced by somebody who has been s ally, l 
1@ past at least, capitalized by the taxpayers, and it provi 

mendous advantage. In other words, if I could build ap 

million company, and only put $50 million into it, and 
gainst a man who puts up $150 million in his company, the 

got an advantage. 

Mr. Markuam. Well, the case you have given me supports the 
thesis I have made, Senator. 

The CuHairman. Let me give you an example. Duri 
I went to a certain airplane p lant on the west coast a 
had inadverte ntly left the last credit statement of the 


on the desk. Being of a curious nature and representi 
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ment, I read it over. The figures were very confusing, because 
started out with a stock issue of $1,250,000. Well, being from th 
Kast where we considered the normal price of a share of stock as a 
hundred dollars, I just could not see that much in the plant. 

So I made an inquiry and I discovered their value was charged at 
$1 a share, which was one one-hundredth of that. I discovered that 
during the first 10 months of that year, they had earned, after taxes, 
$3 per hare. They had put into their cash reserve $2 per share and 
put into surp Hus a dollar and forty-seven cents per share. When | 
found those shares were worth a dollar, that looked to me like 
awful divide ad. I went to the president and he said: “Well, but you 
must realize this stock is now selling at $75 a share,” and the people 
who now control it paid $75 a share. But the Government of thi 
United States built up that $75 a share, because they had vastly en 
hanced the ‘ Natit, and also enhanced its credit standing. Republi 
Steel went in and bought 51 percent of the stock and paid about $50 

share in the company, and we were actually paying 647 percent 
profit in 10 months after taxes, on a $1 initial investment. About al 
of this was put in the plant at Government expense. I am not getting 
the least bit political because it has occurred under both Republica 
and Democratic contracts. 

Whether or not our present system of Government contracts, which 
has been in existence for a long time, is contributing to monopoly t 
a greater degree than private investment, that is what worries me. 

Mr. Marxuam. Well, the argument has been made, Senator, — at 
the people who sit on the subcommittee of the Judiciary Committe 
ought to be in touc h with the Congressmen and Senators who devisi 
laws for taxation and for Government contracts, because quite fre 
quently, these two activities conflict with each other. Monopoly 
not always a natural outgrowth of the market. 

The CHatrman. You must realize there are only 24 hours in the 
day. If you try to sit on the Taxation, Appropri: tions, and Judiciary 
Committees 60 hours a day, you just don’t have sufficient hours. And 
then, of course, we have to rely on the executive department to cor 
relate the whole picture. We must rely on the Federal Trade Com 
mission, for instance, on the Antitrust Division of the Department of 
Justice, on the Department of Defense, to see that this subcommittee, 
for instance, gets the necessary information so that it can take appro- 
priate action, and also that the Appropriations Committee gets the 
necessary information, and the Finance Committee gets it. That 
is why you have an executive department. There are only 96 Sena- 
tors, and every one of them sits on at least 2 committees from 6 to 7 
subcommittees. Over in the House where you have 435 Members, they 
have more time. We simply do not have any. So we must rely 
on these departments and that is why the F ederal Trade Commission 
is so immensely valuable if they just come and tell us about it. 

And that is the only reason this subcommittee is in existenc e, to get 
them up here to inform us. 

[ see Mr. Burns has a few more questions. Go ahead, please. 

Mr. Burns. In your statement you said that the problem of bigness 
is oligopoly and that most oligopoly lies beyond antitrust laws. Will 
you explain what you consider the problem of bigness to be? 

Mr. Marxuam. Well, what I meant by that statement was that I 
do not think we are confronted with a lot of monopolies in the dic- 
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onary sense of the word, where you have a single firm controlling 
ubstantially all the output. These situations are very few and far 
between. You do have, however, in the American economy substan 
tial industries where the largest t or 5 control substant a ly ill of 
the output, and under certain conditions they are not likely t 
pete as vigorously with each other as they would if you had 1 

those industries ‘ 

Yet, if you examine the behavior of each of these firms, they a 
MrsUuInE ¢ . perfectly rational course and you Cannot, it seems to me, 

iss a saa to force them to be have irl: ation: lly. Th sis what I deer 
to be the essence of the monopoly prob le ‘Wh, W hie h Is 1th indust ries Where 
the individual firms do not find it to their advantage to compet 
\ eorously with each other. Now I do not mean to imply here that 

ligopols is monopolistic in character, that oligopolists always Sit 
wk and proceed to establish a price in the market that would be 

tablishe d by a monopolist and stay there. 

| h: ive rece ntly h: ad occ asion to write a book on one ol gopoly, where 
| found competition pretty vigorous. 

Mr. Burns. What was the name of that? 

Mr. Marxuam, This was Competition in the Rayon Industry. A] 

ough the lareet 4 control about 60 to 70 percent, at one time dU 
percent, of the total output, nevertheless, you had some small rayon 
irms around that when the gone got a lttle rough, would undercut 
their list price. They would undercut the list price of their large 
ompetitors in order to sell a greater quantity of their output, and 
ie only real distinction that could be made between oligopoly in 
he rayon industry and the most intense kind of competition Was 
rat there might be a month or two lag before prices would start 
vetting cut, a month or two lag that would not be evident in, let us 
iv, the cotton-textile indusry, in branches where you had a thousand 
producers. But this was the only price we were paying for oligopoly 
n the rayon industry. 

The CuatrmMan. I wonder if it was. 

Mr. Marknam. Well, that is what I would view to be the pri 
( ple 

The CratrMan. Have you ever heard of Kohorn? 

Mr. Markuam. No; I don’t believe I have. 

The CHamman,. You had better check up on him before you make 
i final statement, and I suggest you interview him. Kohorn is the 
createst living authority on rayon. He has plants all over the world, 
but he has never been able to get a plant in the United States. He 
nakes it from bagasse, from sugarcane; he gets it from all sorts 
of things, in the Philippines, Australia, South America, Egypt, the 
Sudan, India. Although he is an American citizen, he cannot put a 
plant in the United States. 

Mr. MarkKHAM. Why can’t he put a plant in the United States? 

The CHarrmMan. He simply cannot get the necessary financing tee 
the United States. They all combine against him every time he tri 
to put a plant in. 

Mr. Marxuam. Well, you had three new entrants after World Wat 
II. 

The Cuatrrman. I know, but they had to pl LV ball with the rest of 
the industry. Kohorn has a pec ‘uliar theory that inasmuch as they 
are using his own machines, he has refused to charge royalties for 
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nd they don’t like that at all. I have been through 
, keeping very close touch with the textile, rayon situ- 
\ plant in Czechoslovakia, he has one in Aus 

at he ean't Fel any p ylace else because he runs 

se, the rest of them, and he simp rly Cannot get the 
the United gine s, which would use our waste 

L process in which you use scrap cotton rags 

! I l m, but he just cant get started over here. In- 

dentally, he building a plant in Cuba and one in the Dominica 
Republic. 

Ir. Markuam. I as surprised he eannot 

Phe Cuamman. He simply cannot get financing here. I remember 
once when he had a contract with the Goodrich Co. for 5 years’ out- 
put and he put up the contract to pay off all the money he wanted to 
borrow, but he could not —— a dime. 

Mr MLA cHAM. Well, » War Assets Administration disposed of 
bout ies rayon eieg at t the end of World War II, sold them under 

mpetitive bidding. 

HAIRMAN. IL remember the bids and I know just exactly what 
turned out because his bid was not even considered. 

Mr. Marxuam. None of these firms bought any. 

The Cuairman. He was a member of the Nobel family. He be- 
came an American citizen and established his laboratories in New 
York. He said, “I will operate out of New York, but not in the 
United States.’ which proves to me that oligopoly is dominant in 
this case. I think the real dominant factor in both oligopoly and 
mon opoly is finances. 

Mr. M ARKHAM, Well, ] think technological know-how is also quite 
Important. 

The CyarrMan. But this man has it. I have loads of letters in 
my office from leading experts which were furnished to me one time 
when he asked for an opinion. All you have to say is that he is the 
ereatest expert in the world and he knows it. 

Mr. Markuam. Well, Mr. Burns, you see the Senator agrees with 

olis 1gP ly is the greatest monopoly problems we have. 

The Crairman. It can be. For instance, let me give you an illus- 
tration 7 had ‘ities the war in steel. I was in hopes of building big 
steel into more companies. In other words, when we tried to ex- 
pand the steel industry, I wanted to expand it by building up the 
smaller companies that had the capital, the assets, and were willing 
to enlarge their facilities and integrate them completely. 

Mr. Marxunam. The Government was very successful in the nitro- 
ven industry on that. 

The Cuatrman. When I got into it, I found the little fellows were 
terrorized. ‘They talked to me behind closed doors, but I could not 
cet them to come in before a committee. 

Mr. Marxuam. This is still steel ? 

The Cuarrman. And I was trying to integrate the steel industry, 
not a steel company. I did not want to build a plant in Utah, for 
instance. I thought it was foolish. But I wanted to increase the 
blast-furnace capacity and the operating capacities of the little steel 
companies and get a greater plate and sheet and structural produc- 
tion out of them. What was the use of building some new plants? 
They went ahead and built the new plant and wasted a lot of money 
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yvronge. I am just a lawver. 

Mr. Markuam. I concur with vou 

Phe CHarrmMan. I a 

» fen fthe smal] 

cannot con 
to his own detriment, he plavs ball. 

What do vou think of that? , 

Mr. Marknam. Well, I agree. T cam 
tries, but this 1s my prime pal concern 

The CruatrmMan. I know in my State, 
have oaso] ne wars, as we ¢ | 1 em. Wher 

and tried to compete with the empire oft 
\ iriably ina certain area we would have Lgasol 

on wh ch would be against him and he would 

Mr. Marxnam. Isn't this unfair competition 

The Cratmrman. Certainly it is. What are you ¢ 

L¢ L had the Federal Trade Commission in o1 1 WOO 

Mr. Marknam. Well. we have the General Cou 
Trade ( ‘ommission here. 

The Cuarman. I am just telling you what is my worry 
ligopoly picture. As I say, I did not realize it, but you tal 
State like West Virginia, where you have Standard, Shell, 
Texas Co.; they predominate. Here comes an independet 
Kenuteky who has his own little refinery down there, who 


] 


to get in on the business and the next thing you know, he 
unless he conforms. 

You may remember when I raised a fuss abou 
the Commission. 

Mr. Kinrner. Yes, Senator, we were also 
complaint. 

The CHAIRMAN. | understood the dealers had rottel 
an association and marked up the price 814 cents a g: 
result. the State was losing a tremendous amount of mo 

ne taxes and the smaller dealers in the State were q 
broke. ] went toa couple of the independents we have 
independent operators down there—and they said they had to g 
or they would be put out of business, that the parent con 
cut the wholesale price of gasoline so they just had to @ 

I don’t know whether or not you were present 1 
we said we would have to prosecute the dealers. so 
dealers that won out. It was a threat of price cutting at 

Mr. KInrTNER. That is one of the most difficult probl I 

The CHatrMan. It is. 

Mr. KInTNER. That we have today if vou 
point of view of the Federal Trade (Commission 
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Right. 
Mr. Kinrner. And we have spent a considerable portion of 
| making nvest gations of those situation 1S, 

Phe Cramman. I know you sent people down to my State to che 
t and vou explained the situation very thoroughly. I checked [ 


oul 



































en you finished your investigation and your report was absolutel; 
rrect. But what they were faced with was this: If a few of 
ndepet det t dealei would come back to the former markup of 11 
cent i eallon. the others would start cutting a couple of cents a onl 
! The big dealers could survive, but the independent dealers had 








to take the eut out of their profit and eventually they could not cut any 
more and could not pay their employees; therefore, they were al 
afraid. 

















We could not get them to cut back to a normal figure, you remem 
ber: we could not get them to cut back to a normal markup, 1 
normal markup being 414 cents. They had an 814-cent markup a 
yy the association. The association penalized the dealer on 


ehalf of the four big companies. But the independents did not 



























































dare cut back, and actually I think were losing about 50 percent of 
their business. 
That is what I maintain is your danger in oligopoly. You ear 
iy there is no conspiracy, but strange to say, it happened simul 

















taneously in all four companies. I have been in four territories 
when the price wars were on, and no matter which gas station you 
went to owned by the Big Four, you had the same cuts in price. 

Mr. Marxuam. That is the difficulty of oligopoly. You need not 
have an overt conspiracy. You have so few producers on the market 
that they ean act parallel. of course, thoroughly understanding eac!] 
vithout eroing on the telephone and without writing to each 


















































The CHatrmMan. Or just have lunch together occasionally. 

Mr. MarkHam. Yes. 

The Cuarrman. All right, fine: thank you. 

Mr. Burns. I would like to ask Professor Weston some questions. 
Professor Weston, you made a study of mergers which was published 
under the title “The Role of Mergers.” Now in that book you de 
scribed the method vou followed in measuring internal versus external 
crowth and you made this statement : 





















































Should the growth of the amalgamated firm following the acquisition of an 

her firm be treated as internal growth, external growth, or some combination 
of the two? The policy actually adopted was to record all growth of a firm 
subsequent to a merger as internal growth. 





















































Now, in using that method was there any danger you might have 
overstated the extent of the internal erowth i in the corporations you 
listed ¢ 

Mr. Wesron. In my book I explained that I measured the direct 
effect of mergers on growth. I think there is danger of either under- 
stating or of stating the extent of internal growth. I think people 
generally get the impression that this overstates the extent of internal 









































growth because they feel that automatically mergers are successful. 
But we have a large number of mergers that turn out to be failures. 
Professor Dewing, back in 1914, wrote a book called Corporate Promo- 
tions and Reorganizations, in which he discusses 14 mergers which 
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ent through the reorganization wringer and 
ippeared since that time, so that sometimes there 

aking these acquisitions or engaging in mergers 

Mr. Burns. In the case of the Bethlehem Steel Co.,. 
son to assume that the i itp Point plant would not 

accordance with the general steel-industry expansion, 

au quired by Bethlehem? 

Mr. Weston. It is difficult to rewrite economi history. 
any may have failed independently. It might have grown evel 

ore. We do potty companies In the steel industry that failed du 
11S period of time. The quest! on really cannot be answered. 

Mr. Burns. In the case of Bethlehem, the study indicated that the 
ercentage of growth by Bethlehem showed about half of it due to 
nternal expansion and the rest due to acquisition. Do you take that to 
ean that the entire 50 percent that was due to what you called inter 
il expansion related to plants that it originally owned and not to al 
it were acquired by merger ¢ 

Mr. Weston. No; I would count all subsequent growth ternal 
orowth. 

Mr. Burns. In stating the percentages of internal versus external 
crowt] . did youc onsider the e xpansion of the Bethlehem p lant at the 
risinel Bethlehem location as compared with all other locations / 

Mr. Weston. No; because it would be impossible to i ow how Beth 
ehem would have progressed if it had not acquired these other 
properties. 

Mr. Burns. Would you consider dominance in a highly concen- 

rated industry to be more of a prob le mM insof: ir as ¢ ompetiti ion is con- 
erned than in an industry comprised of many sm: wh units 

_Mr. Weston. How would it be possib le for dominance to exist in an 

dustry of many small units? The two seem to be inc scunguilii 

Mr. Burns. Well, in the steel industry, I think that the statement 
has been made that there are 80 or more units, but that there is domi 

tion by United States Steel because it has approximately one-third 
f the total capacity. That would be an example of one where there 
ire many small units. 

In the automobile industry, at the present time, there are only six 
ompanies and it would be considered more highly y concentrated. 

Mr. Weston. I see. 

Mr. Burns. So the question was whether the dominance is more 
f a problem in an industry like automobiles ‘th an it would be in an 
ndustry like steel or would it be the same problem ? 

Mr. Weston. I do not think this question could be answered either 
because it would depend upon a large number of other factors, market- 
structure factors. 

The CuatrmMan. Let me ask a question: If the basing point plan 
was invoked, what effect does that have? 

Mr. Weston. Well, this is an arrangement, of course, for having 
some agreement on methods of setting prices. 

The CHatrrmMan. For instance, in stee ; the basing point plan, the old 
one, was that prices would all be f. o. Pittsburgh. It might come 
from Ashland, Ky., or Ironton, Ohio, W heskisies W. Va.. Youngstown, 
Ohio, and still the same price would prevail, which would be the Pitts- 
burgh f. o. b. price. 
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\I Wesron. Sure. This is interesting that this kind of pric 
rement de eloped hn an industry that Is des ribed as one col 
ed Of mal mall units, whereas in a concentrated industry su 
the auton e industry, you have not had that kind of a progr 
So lt cf llustrates that numbers alone is not the critical facto 
iiere Vi e the automobile ndustry where presumably the poss 
i { ror para el action Ss oreater and vet it cid not oceur. 
Phe Cramman. I know, but does not the basing point plan offer 
unt ompetition, say, to a southern market for Armeo of Ashlaj 
Ky. ome 400 miles nearer their market ¢ 


depends on where you happen to choose the basi o 


Cramman. Well, if the basing point was Pittsburgh, whic] 

f traditional ising point. 

Mir. Weston. That’s right. 

Phe CHamman. Suppose we take the South. They would be hand 
capped, we say, by Birmingham which would definitely unde 

i int uriset unless it were put on the Pittsburgh i. oO. b. basing 

{ ) } ] ‘4 ‘ 

point pla If Birmingham had a United States Steel plant and 


Ing point plan, then they would make a much bette 


Mr. Weston. That is right, although firms that are closer phys 
eally to their market even under a basing point pricing system ars 
likely to use nonprice methods of competition, and get more of the 
market than ti ey otnerwise would have gotten. That IS, all duri vo 
the period of the basing point pricing, it is a fact that United States 
Steel lost ground. 

Phe CHamrman. The reason J raise that question is that 3 yea 
ago they asked the Congress to legalize the basing-point plan, whic 
we declined to do. Had we done that, I think we would have put 
ourselves and the country in very bad shape. 

Mr. Weston. As I say, it is interesting to observe that during th 
period of time United States Steel declined in their share of the 
market, despite that. 

The CHairman. All right, go ahead, please, Mr. Burns. 

Mr. Burns. On the basis of your studies, did you find that mergers, 
both Old al dl new, have been chiefly responsible for the high conceli 
tration of industry 4 

Mr. Weston. I found that mergers up to and around the turn of the 
century accounted for the high degree of concentration that existed 
it that point, but that mergers since approximately 1904 have had a 
negligible etfect on the degree of concentration. In fact, it is interest- 
Ing to ovpserve that ina long list of industries, we had declines in con- 
centration between 1904 and the present. A good illustration is steel, 
where United States Steel in 1901 had 62 percent of steel-ingot 

ipacity, and in 1954 only 30 percent, a decline by a substantial per- 
centage. 

I think another interesting case is the automobile industry, which 
people are quite concerned about, and which you have examined at 
ereat length in these hearings, where, according to a Federal Trade 
Commission study, in 1921 Ford had 55 percent of the market, three 
more percentage points than General Motors has today at 52 percent, 
and General Motors at that time had only 12 percent of the market. 


\ ] 


Vow. the only subst 

| was Ford’s acqu 
Now, despite this, in 1954 Genet 
irket: Ford declined to 31 percent ot 
stration that mergers since the ti 

creat influence oncentration and 
oncentration In a large number of 


The Cnamman. Well, but isn’t that 


fact that they have had more competition 

( date that you mentioned ? 

Mr. Weston. That is right. 

The CHatrmMan. And the Chevrolet 
the Plymouth capacity. Prior 
racticallv dominated by Ford. 

Mr. Weston. That’s right. But I think this do 
The CratraMan. You did have the Metz and 
e cars, but they did not offer any competition. 
Mr. Weston. That’s right. I think from the illu 
i] ic competition can be viewed as of 19¥%1. one 1 or 
ery afraid of Ford’s position in the automobile industry, 5: 
ut by the middle of the 1920’s, Ford was in dang 
tire market. 
» CHAIRMAN. Then thev had to go into the 
rder to sustain it and they bought Lincoln 

v in order to hold any position at all: isn’t t] 

Mr. Weston. That is right. 

Mr. Burns. Do you know whether that 55 per 

e entire automobile market or only for some p rt, 11 
eld? 

Mr. WesTon. The entire market. 

Mr. Burns. On the basis of your studies, do you bel 
to solve the problem of industrial concentratior only DY prevel 
future mergers ¢ 

Mr. Weston. I think if you prevented all future merge 

ould have a negli ible effect on future concentration 
states, 

Mr. Burns. Do vou consider that the problem of 
entration is sufficiently grave to warrant some form 
roceedings ? 

Mr. Weston. I do not. 

Mr. Burns. Do you believe that there is any standard 
he used to determine the size to which a corporation 

itted to grow in any industry? 

Mr. WESTON. I do not believe you could develop an absolute 
tandards for absolute size of a firm, its relative size in terms of it 
percentage of the share of the market without running into grave 
difficulties. As far as possible, I would rely upon the operation of 
market forces on the one hand, and on the other, the kind of Gov 
ernment regulation you have had through the Federal Trade Com 
nission and the Department of Justice. 

Mr. Burns. Can you give us a definition of market power? In your 
hook, you discuss market power of some firms such as United Stat 
Steel, General Motors, Underwood Typewriter, and International 
Business Machines. Would you tell us what your definition of market 


(y 
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“r to describe the extent of market powell held by al 


ink the term I used was market position rather 
referring to their percentage occupancy of the 
ink that this is the same as market power. I 
sa very complex term that we would not have 
me to afternoon. 

Mr. B "hat factors do vou think should be considered b Vv Gl 
forcement as ‘sin conducting a market t analysis for the purpose of 
determi oO Inpet relationships / 

Ve ndieated a list of ejoht factors in the state 
put mto the record, and ~_ are quite detaile 
i. considerable amount of time to exp! ain them. | think 
n would like a statement on that question 
It is in the record. 
I have it in the seominantane 
\N. It isin your statement? <All] right 
\t pages 6 al dl! well, it really begins at page 1) 


y 
1 


onomists urge that the evils of oligopoly are 
those of monopoly. What is your \ lewpoll t 


I think this is a somewhat different qi uestion than thi 
Doctor Markham, the assessment of the comparative 
think that monopoly as such is something worse that 
Monopolies that you are able to prevent and take action 


ly with them vou have dealt with the problem. With 

s been pointed out fully, it is less easv to move against 

Popol is more di ingerous than monopoly de pe nds upon 

opolists behave. I would say that oligopoly that co 

cides in behavior with monopoly may be worse than monopoly in 
may be less likely to move in on oligopoly. But on the other 

think it must be recognized that among many industries 

as oligopolies, particularly vigorous competition has 

In oligopolies of this kind i vou have had vigorous 
competition, where you have had product improvements, where vou 
have had technological advances, you have something that is valuable 
for the economy as we ll, that 8, im 1 terms ot ability 1 to ) produce the 


whe re power is an imports int cobnidins ation. 
CnAmRMAN. Don’t you think that the danger of oligopoly, as 
difficult to prove? You must practically prove a con 

raey w ‘the Sherman Act or under the Clayton Act, whereas a 
mol opoly becomes self evident much more easily. It is much easiel 
to break up a monopoly than it is an oligopoly. 

On the other hand, an oligopoly may be a rather beneficient opera 
tion which kee ps prices down and gets Pp yroduetion up and so on. 

Mr. Wrsron. You have the further protection that if the oligopo 
lists are not low-cost producers, the small firms in the industry will 
make inroads into their market shares. This is a protection as well. 

The CiatrmMan. Go ahead, Mr. Burns. 

Mr. Burns. Has not the pattern of vertical integration as exem- 
plified by the steel and automobile industries set the price of new 
entry in to the fields at practically prohibitive levels? 
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Mr. Wesron. It may have. I do not know the 
with regard to this particular point, 
nically a small firm enters an industry not 
Ly integrated producer, but rather by starting out 
here 1t may be able to do the job more effective 
Having established a toothold jfr this 

nt, the management of the firm, is conipetent 

ay grow and become an Important factor in the 
Mr. Burns. Do you believe that ease of entry 

of the more Un portant CCONOMIC problems today ¢ 


i 


{ 
Mr. Wesron. Well, 1 would say it is an important 
leration. Jam not aware of factual evidence which 
trate one Way or the other that ease of entry Sa pro 
roblem. 
he CHarrMAN. Let me give you a hypothetical situatior 
the interval from 1909 to 1917, you had a period In Whi 


uld use an oversized garage, almost, to start an automol 


Phat was in the days when you had the Moon and ot! 


lV. 
took relatively little capital, some hand tools and some s 


d you could vo into the automobile business, manufa 


ling car's. 

Now it is true many of those companies went oul of 
it that situation did help to build up competition so tha 
ive a strong automotive industry, because it did spread automobiles 
over the country, and did bring in a lot of new 
tive field. J can remember when you bought a 

ly, and you paid extra for even the bumpers and 

d everything else. I think that ease of entry really 

ing factor in the present automobile Industry. Ail of those com 
iunies like, oh, Flanders, Maxwell, the real inventors of the auto 
bile, Haynes and others—they didn’t have to have a whole lot of 


] tKHIhnY th 


They just had to have the inventive genius of making 


ideas 1h the auto 


} tel. 
ork. 

\ir. WESTON. | think fol a balanced view Oli this, however, x 
Kilgore, you have to look at the economy as a whole. ‘There 

cle to individual industries. In the mature stage of the : 

try 1s likely to be difficult. The established firms have the know 
ow and ability and existing organizations are set. Whereas the 

ereater ease of entry in electronics or aircratt components. 

Qut in Los Angeles we have thousands of firms entering 1 

dustries, and the inventiveness and know-how and tinkering ar 

it characterized Henry Ford when he got into the a 

istry, l see the same qualities in these persons how 
ectronics or aircraft or welding components 

The CHarrMANn. However, you must realize if it had 
activity of a cou yle ot congressiona| committees those littl 
panies out in California would not be functioning right now ; 
now that? They were just on the verge of bellg Ww Iped ou 

Mr. Weston. Well, I think this illustrates the value of having 
both, that is, the competitive forces and the congressional committe 

The CHarman. We went out and succeeded in blocking the expend) 


+1 
LLC TT) 


ture of the necessary Government funds which would have put 1 


out of business and would have made the plane manufacturers into 
But the point I am vetting 


i? ¢yr ire 
itomob 


4 


vertical monopolies in their own fields. 
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lopment st; . Aas vou well stated. ease of entz 


ndeed 
instance, down in West Virginia we had fou 
» submarine service. They vot out of the Nav 
electric fan. They developed a fan which 
‘an for submarines which could be sagem i 
‘hey deve loped a lot of che: ap fans to be us 
women and they built up a nice little business. 
i d not have done that to save their souls if they ye to, 
tarted out by buyin g@ parts and assembling them until 1 
1l integrated plant where they make their own part 
hat e) try into a field shou ld not be prohibited if 
petition going. 
| to build up a plant like Westinghouse or Gener: 
nto the fan business, they would have been just ou 
ere able to take their mustering-out pay plus th 
ld borrow on their insurance policies, rent a building, 
) — take advantage of a market, and then wit! 
ence in the Navy, coup led with good seamanship, they 
ouple of woh engineers with them, and built a very 
le plant. And it was later expanded. 
im op pos ed to making entry into a field too tough, 
low coming in there may have an idea that is very badh 


needed, evel though it n layV he an ol 1: an d we |] esti ab lished industry. 
Mr. Weston. But It hink it is true 


The Cramman. And by his bringing that in on a small seale, he 


rest of the industry to adopt it and so the whole industry 
from it. 

Mr. Wesvron. I think it is true, however, that because an individual 
cannot duplicate General Motors or United States Steel, I think that 
this is not sufficient evidence to establish that there is not still a 
tremendous scope for opportunity and individualism in the country. 

[ think the data from the Department of Commerce on the number 
firms established each year amply demonstrates this, and that, 


I say, while in particular areas entry may be difficult, I think that if 


you compare entry possibilities for the newcomer in 1905, —_— 
t with 1955, It hink 1955 offers him more opportunity than 1905 did. 

Mr. Burns. Some peop ‘le have expressed the point of view that com 
panies of dominant size, such as General Motors and United Stati 
Steel, should be broken up and that a law should be enacted to a 
omplish that purpose. Do you agree with that point of view? 

Mr. Wesron. I do not. I think the case has not been made for 
dissolution of General Motors or United States Steel. On the con- 
trary, | woes | argue that there are two factors that probably justify 
firms of this size: One is that certain kinds of research can more ef- 
fectively be carried on by large organizations of this kind. This is 
not to say that they produce all research. Some small firms effec- 
tively produce many kinds of research. But certain kinds of re- 
search, the large multiproduct plant most effectively develops. I 
say this is crucial for national survival because in the alpen 
of certain products to maintain our equality or superiority and fight- 
ing power, to stay with Russia, we need | 


arge firms to develop some 
of these things. 





‘rvasive one, 
(‘HAIRMAN. Doctor, 
we received l I 


vet them to go nto cde 
\ir. Weston. Yes: | 
The CHatrrMan. And 
mv was that wel 
Mr. Wesron. No. 
The CratrMan. The 
is Chrysler, the th 
eral Motors. 
Mr. West N. Who prod 
he CuHatrMan. The other - so someti 
*t like to go into wal produ tion. And you 


e we had with Ford, to rel them to prod 


os to bu ld up our pinne produ rion. l cou 


lv. This was particularly applicable 


o were making a lot of money out of comme1 
o resented converting to wartime production. 

Mr. Weston. That is a good point. 

Phe CuatrmMan. On the other hand, the small 
nd vol inteering. The b x problem t] en Wa to 

epartment about buyin 


r from these little compal 
| been accustomed to buyin or from the big o1 es, 


r 
\ 


er oO 


Yes, the big companies would sell you standard bi 


me right off the assembly line without at y changes, but 
nt into tanks and airplane s and engines, 1 obody want 
eir tooling. 
I remember we had to shut down the refrigerator p 
» build depth bombs and things of that kind. 
panies are not as cooperative during 
s purely a commercial proposition. 
Mr. Burns. That is all I have. 
The CHarrmMan. All right, gentlemen, thank you very 1 
Mr. Marxuam. I would like to make one 
ord. May I, Mr. Chairman? 
The CHarrMan. Yes. 
Mr. Marxnam. I would like to get this in because I ar it so sure 
to be mentioned by any one else. I am ne ying to make 


1 war as V¢ 


t is going 
ny ridiculous comparisons on budgets, but I do think ] mportant 
iuse this committee is very interested in how effective the C1UY 

iws can be made. 

The CuHarrman. Plus one thing. We are also very much interested 
clarifying them so that business people in setting up mergers 

equisitions of properties and so on, will not have to wait to have a 
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elopment stage, as you well state l. ( 


— it is. 
ll ance . down in West Virginia we had four 
ae service. They vot out of the Nav 
electric fan. They developed ra fan which 
pted fan for submarines which could be used 
ell. J Hey developed a lot of che ap fans to be ust 
women and they built up a nice little business. 
ld not have done that to save their souls if they had to, 
1 out by buying parts and assembling them until nov 
il] eo! rated Pp lant where they mé ake their own parts, 
ad entry into a field should not be prohibited if we 
! ipetition roIng, 
iad to build up a plant like Westinghouse or General 
» the fan business, they would have been just out 
They were able to take their mustering-out pay pie the 
. v could borrow on their insurance policies, rent a building, 
about 25 or 30 peop le, take advantage of a market, and then wit! 
own experience in the Navy, coupled with good seamanship, they 
mustered in a couple of good engineers with them, and built a very 
sful little plant. And it was later expanded. 

So |] always am op pos sed to making entry into a field too tough, 
because a fellow coming in there may have an idea that is very badh 
needed, even though it may be an old and well-established industry. 

Mr. Weston. But L think it is true - 

The Cuatrman. And by his bringing that in on a small scale, he 
sets the rest of the industry to adopt it and so the whole industry 
| enefits from it. 

Mr. Weston. I think it is true. however. that because an individual 
‘annot duplicate General Motors or United States Steel, I think that 
this is not sufficient evidence to establish that there is not still a 
tremendous scope for opportunity and individualism in the country. 

[ — the data from the Department of Commerce on the number 
o ne irms established each year amply demonstrates this, and that, 

a hile in particular areas entry may be difficult, I think that if 
you con npare entry possibilities for the newcomer in 1905, compare 
t with 1955, I think 1955 offers him more opportunity than 1905 did. 

Mr. Burns. Some people h: ive expressed the point of view - at com 
panies of dominant size, such as General Motors and United States 
Steel, should be broken up and that a law should be enacted to ac- 
complish that purpose. Do you agree with that point of view? 

Mr. Weston. I do not. I think the case has not been made for 
d sn ee of General Motors or United States Steel. On the con- 
trary, I would argue that there are two factors that probably justify 
firms of this size: One is that certain kinds of research can more ef- 
fectively 7 carried on by large organizations of this kind. This is 
not to say that they produce all research. Some small firms effec- 
tively produce many kinds of research. But certain kinds of 
search, the large multiproduct plant most effectively develops. I 
say this is crucial for national survival because in the development 
of certain products to maintain our equality or superiority and fight- 


ng’ powe a to stay with Russia, we need large firms to develop some 
of these things. 





‘ a oreatl 
ry pervasive one. 
Che CnatrrmMan. Docto 
ters we recelved in the (4 
tried to build up for wa 


ted strenuous! 


favor of concentrat ( 
Did vou know that we had to deny material 
cet them to go into defense production ; did you 
Mr. Weston. Yes; I was aware of that. 
The CHatraan. And lot * ther 
pany was that wel 
Mr. Wersron. 
The Cratrrman. The American Locomotive Wo 
was Chrysler, the third one was Studebaker, a 
eral Motors. 
Mr. Weston. Who produced the most tanks during 
‘} CHAIRMAN. El e others a a: SO sometimes th 
m’t like to go into war produ tion. And you know 
me we had with Ford, to get them to produce eng 


ngs to build up our plane production. I could go on 
] 
| 
‘ 


efinitely. This was particularly applicable to the big com 
ho were making a lot of money out of commercial produ 
ho resented converting to wartime production. 

Mr. WESTON. That isa 200d point. 

Phe CHatrmMan. On the other hand, the smaller outfi 

nd volunteering. The big problem then was to 

lepartment about buying from these little companie 

id been accustomed to buying from the big ones. 

Yes. the big companit > would se]] you standard brand tm ; 

me right off the assembly line without any changes, but when you 
ent into tanks and airplanes and engines, nobody wanted to chang 
heir tooling. 

I remember we had to shut down the refrigerator plants 

» build depth bombs and things of that kind. Some of 

npanies are not as cooperative aquring a war as you } 


yurely a commercial proposition. 
Mr. Burns. That is all I have. 
The CuHarrmMan. All right. gentlemen, thank you 
Mr. Marxuam. I would like to make one 
ord. May I, Mr. Chairman? 
he CHAIRMAN. Yes. 
r. Markuam. I would like to get this in because 
t is going to be mentioned by any one else. I am not trying to make 
ny ridiculous comparisons on budgets, but I do think it is important 
ecause this committee is very interested in how eif 
laws can be made. 

The CuarrmMan. Plus one thing. We are also very much interested 
in clarifying them so that business people in setting up mergers, 


acquisitions of properties and so on, will not have to wait to have 


v\ 


more 


‘I 
M 


I am not so sure 


l 
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suit determined in the courts before they can know what they « 
do 

Mr. MarkHam. Well, a good deal has been said about the increas 
in the rate of merger and acquisition activity. The Federal Trad 
Commission and the Department of Justice are the agencies that 
have to investigate these, and if I were still a bureaucrat I woul 
never mention the matter of budget, but having no longer anything 
to do with the bureaucratic life, I think it is worth while to point o 
l or 2 of these statistics. 

I do not know how many here realize it, but for the fiscal years *5 
54, and °55, during this upsurge of merger activities, the FT‘ 
budget stayed at just about the same level as that for the Battle Mon 


uments Commission and for the Smithsonian Institution, exactly 1 
same, at round $4 million. 

Thi only eight-te enths of 1 percent of what the Government los 
on its agricultur: ral price-propping program for the first 10 mont} 
of fiscal 1955. and it is only one two-thousandth of op the Gover! 
ment had invested in price support loans as of April 30, $955. 

In fact, the Federal Trade Commission has had wag to administ 


section 7 than the Senate and the House combined has had to spen 
on stationery and postage stamps. 

lf ~~ were to rank—and this I think is exceedingly significant 
bec use » eder: il Tr: ade © ommission does hi ave to police almost al 
advertis ts entire budget during the course of the last 3 year 
has soe O aa one third of what the Reynol Is Tobacco Co. has had 
to spend on advertising of cigarettes and tobacco products. It has 
been only one-third of what the American Tobacco Co. has spent o1 
advertising cigarettes and tobacco products; it has had considerably 
less than half of what Liggett & Myers has had; considerably less than 
half of Philip Morris; and considerab ly less than Lorill: rd. 

In short. you have to get to the sixth largest cigarette and tobacc 


duct Po ilucer to find an advertising outlay that is smaller than 
the ent » iF me budget. 


“pa don’t want to make a special plea for budget consideration 
when you are examining these problems. But it does show one of the 
problems, I think, that one of the antitrust agencies is confronted 
with, that as its ac tivity rises, its budget does not rise in proportiot 
and this Is an explanation of why sometimes cases are necessarily 
delayed. 

[ don’t know whether this adds anything. 

The CHarrman. As a member of the Appropriations Committe: 
ma iy on that the principal handicap that has been facing th 
Congress has been the activities of the budget office. It is very hard 
to get a budge a excess of what they approve, despite the f: vet. that 
a number of us have tried to increase the appropriation for the Ant 
trust Division in the Justice Department and the Federal Trade Com 
mission. We have not been able successfully to get above the budget 
recommendation. 

Mr. Marxuam. But I don’t think, Senator, they met what the 
budget 

The Cuatrman. No, not quite, but invariably we have met opposi- 
tion in the House. If you will watch, you will find the Senate always 
increases the House appropriations considerably and then we have to 
compromise. We have recognized that fact in the Senate. But we 


a 
S 
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have had our limitations in both fields. I well remember some of the 
bitter fights that have been engaged in concerning tl! Antitrust 
Division of the Department of Justice. 

There is another related agency that is S 
that is the Bureau of Labor Statistics, which is treme 
in arriving at basic figures. It has been very hard to ge 
to let them carry out the mandates of Congress when a b1 

Mr. Markxuam. I am a rather conservative person when it 
Federal budgets at large, but I do think that these 
data to show. 

The Cuatrman. I know they are significant. 

Mr. Markxuam. To show the priority that is 
activities. 

The CuarrmMan. There are a number of others. 

(Discussion off the record.) 

The Cuairnman. Thank you so very much, 


1 


’ 
ventiemen, 


We will recess until 10 o'clock tomorrow morning. 

(Whereupon, at 4: 53 p.m. a recess was taken until 10 a. m., Fri 
June 10, 1955.) 

(Attached is a list of replies by Prof. J. Fred Weston to supplen 
tal questions sent to him by the subcommittee. ) 


Will you please define the following in terms of their meaning, as used in 3 
testimony before this subcommittee: 

Question. Monopoly. 

Answer. Monopoly literally means a single seller. More generally it refers 
to control over supply by the seller. It implies higher prices and lower outputs 
and therefore undesirable public welfare consequences. 

Question. Duopoly. 

Answer. Two sellers, 

Question. Oligopoly. 

Answer. Oligopoly—a small number of sellers. The product may be hom 
neous or heterogeneous, 

Question. Is the term “oligopoly” useful from either an economic or antitrust 
standpoint? 

Answer. The concept “oligopoly” is useful from both an economic and 
trust standpoint because the danger of spontaneous cartel action or coll 
greater among a small number of large firms than among a large numbet nu 
firms. Hence the performance of firms in oligopolistic industries should be « 
tinuously reviewed by Government agencies, such as the Federal Trade ¢ 
sion or Department of Justice. 

Question. Are oligopoly markets inherently incompatible with active 
petition? 

Answer. Oligopoly markets are not inherently inco! 
petition. We have observed dramatic illustrations 
gopolists in automobiles, textile, chemicals, and so fort 

Question. Competition and workable competition 

Answer. Competition as formally defined by econom 
conditions: 

(1) Large numbers of buyers and sellers. 

(2) Homogeneous products. 

(3) Knowledge of relevant information and no 

ources 

Competition implies the impersonal operat f 
petition recognizes that atomistic conditions and hom 
not actually obtain.- It recognizes the rivalry betwee! 
economic struggle for increasing one’s share of the market 

Question. Do you advocate the adoption of the concept of ef 
competition? 

Answer. The concept of effective or workable competition is indispensal 
a realistic analysis and understanding of the operation of more modern 
nomic organizations. 


ge- 





a 


natives available 
to attain certain 


d in te 


1 
are en 


as monopoly? 
( as 


it onopoly because many eXam 


engaged in active rivalry with othe 


, horizontal 


of combinations of firms producing comp 
tion of the product. 


, conglomerate. 


combinations of firms producing the san 


combinations of firms producing items which 
ales force, 
ogeneous mergers consist of 


combinations 


activities. 


of firms with 
production or sales 


that American industry is unduly concentrated? 
ink that American industry is unduly concentrated 
more concentrated than I would prefer on purely emotional 
» difficult to establish that less concentration would be 
possible consequences of reductions in concentration 
f more cartel activity or 


If less concentration meant 
n of production or less efficient operation, it would 


as a possible 
I i reedom and, as propounded by some schools of thought, 
‘po ical freedom of tl 1 


he ntry 
Lii¢ oOuncry 


er the present degree of concentration 


of con atior 


on among business 
political freedom of the country. 
Ww ere be an increase in the number of rivals and hence the 
of rivalry if we did not have so much concentration of economic power 
n industries? 
r. Whether an increase in the number of rivals and rivalry would result 
s concentration depends upon the nature of the industry and many 
tors. It is not possible to make a prediction on a priori grounds. 
tion. Do you believe that economic concentration must be stopped, and 
end reversed, as a safeguard against the possible necessity of Government 
egulations? 
Answer. Available 


inished or 


nt 


Liv 


Answer. I have never seen an adequate case developed that the prese 
rea f 


firms constitutes danger to economic 


evidence indicates that economic concentration has either 
changed negligibly since 1904 in the United States. The forces 
co i buttressed by Government supervision through the Department 

Justice and the Federal Trade Commission have been effective safeguards. 
Government may 


iy further promote competitive behavior by the reversing of its 
actions and f 


rT 


restriction 

the statement 
Questior 

titi 


ollowing a positive program as set out in part VII of 
ubmitted by me to the subcommittee on June 9, 1955. 

Do you believe that in many American industries or markets compe- 
on is actually imperfect in various forms and degrees? 

Answer. I would estimate that oligopolistic market structures exist in indus- 
tries which account for no more than 20 percent of income produced in the United 
States. Workable competition prevails in a high percentage of the oligopolistic 
industries ‘ 


From a realistic standpoint therefore the extent to which markets 
ire imperfect must be relatively small. 
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do not feel that vertical integration makes new entry virtually 
New firms may enter the industry by performing certain specific 
If these operations are performed effectively, the firm is likely to 


T 
nto other levels of operation and thus finally into completely integrated 


Do you believe that ease of entry into an industry is one of the large 
1ic problems of today? 
wer. I do not feel that ease of entry is one of the large economic problems 
, [ think that ease of entry is a function of the stage of an industry. It 
is probably less easy to enter a mature industry in which large integrated units 
already exist. However, new and growing industries as well as the services 


and 1 


rades provide considerable opportunity for entry. 
Question. What recommendations would you have to reducing this barrier? 

Answer. My recommendations on this are set out in part VII of my prepared 

Even though a company may dominate a market because of internal 

yuld the fact that its domination alone gave it undue monopoly power 

The fact that a company has come to dominate a market through 

rowth carries the presumption that it has grown because of relatively 

efficiency If predatory and restrictionist activities are not practiced, 

on alone would not be objectionable. To prohibit dominance per se 

it inhibit the growth and contributions of efficient firms. But dominance 
lves dangers to competition which necessitate supervision. 

uestion. Would you be opposed to dominance regardless of whether it was 

ved by internal or external growth? 

Answer. This was answered in my reply to the previous question. 

Question. Is the real evil of dominant companies their power to fix prices, 
control the market, and dominate their field of endeavor? 

Answer. I do not think it has been established that there is “real evil” asso- 
ciated with the behavior of dominant companies. When workable competition 
prevails, large firms do not have the power to fix prices or control markets. 

Question. Do you believe that so-called stabilization of an industry through 
economic concentration can ever be justified? 

nswer. I believe that the answer to this question depends upon what is 
meant by stabilization. If concentration results in a “workably competitive” 
industry, this process could be justified on performance grounds. 

Question. At what point in the development of an industry do you consider 
optimum size to be in the public good? And what steps would you take to control 

ptimum size? 

ver. I think that optimum size is a nebulous concept. If performance in 
ndustry rates high by the criteria set out in section IV of my prepared state- 

the optimum size is the existing size. Optimum must be defined in terms 
rformance rather than arbitrary standards of absolute or relative position 
> market 





A STUDY OF THE ANTITRUST LAWS 


FRIDAY, JUNE 10, 1955 


UNITED STATES SENATE, 
SUBCOMMITTEE ON ANTITRUST AND Monopony 
OF THE COMMITTEE ON THE JUDICIARY, 
Washi 
The subcommittee met, pursuant to recess, at 10:05 a. m., 
{ senator Harley M. Kilgore (« 


24. Senate Office Building, 
presiding. 

Present Senators Kilgore, Kefauver, and Wiley. 

\lso present : Joseph W. Burns, ( hief counsel: and Dor ‘ 

fugh, assistant counsel. 

The Cruarmman. The committee will come to order. 

The witness today will be Mr. George Romney, of the 
vlotors Corp. ; , 

Off the record. 

(Discussion off the record.) 

The CHarrMan. You havea prepared statement, I believe. Please 
» right ehead with it. 


STATEMENT OF GEORGE ROMNEY, PRESIDENT, AMERICAN 
MOTORS CORP. 


Mr. Romney. I would like to go through it and make a few com- 

ents on it, Senator. 

Do you waht me to identify my self, or is that necessary £ 

The CHarrmMan. Ident ry yourself and your connections with 
pany. 

Mr. Romney. With the company and 

Phe Cuarrman. And your past experience. 

Mr. Romney. My name is George Romney. I am president of the 
\merican Motors Corp. 

| originally joined the industry as Detroit manager of the Auto- 
obile Manufacturers Association, and then became managing direc- 
or; and up until 1948 I worked for the whole industry in primarily 
hat capacity. 

In 1948 | joined the Nash-Kelvinator Corp. as assistant to the 
resident, and continued in that capacity until I was made vice pres- 
dent, executive vice president, and then on the merger, executive 
ce president of American Motors, and on my predecessor’s death 
iST October. the president of American Motors. 

So, briefly, that will give you a little of my background. 

Before I was in the automobile business I was with the Aluminum 
Company of America, and so, my background, my experience includes 
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an industry that certainly was monopolist 
the pel en I was with it. and one reason I left it 


1 


I CHamrMan. At least the sole furnisher part of that time. 










CH nN. At lea ie sole furnisher of aluminum in 


ented the Aluminum Co. here in Wa 
\ i the background of the antiti 






I let to the automobile business because I felt it re 
here there would be greater opportunity. So 
| rVe had y littl experience 1h con pet tio} 
e statement: American Motors Corp. is the re 
‘ ( Nia lL, 1954, of Hudso Miotor Car Co. with Na 
IK r Ce American Motors manufactures Hudson, Na 
| automobiles and Kelvinator and Leonard appliance 










i OU WO ( ke metod cuss the revnsol {Ol and re 
OT tf mervel oft ne two col panies 


‘now manutacturing refrigeration / 






| I AN. We nator and what else? 
y. We manufacture a fairly full line of major app] 
retrigerators, ranges, home free Zers, laundry 


? 




























Phe Cuarrman. Electrical appliances? 
Mr. Romney. All sorts of major electrical appliances. 
We are also manufacturers of injection molded plastic parts. Ws 


nave more Capacity Tor large parts than any other company In t 
country, as a matter of fact. 


We also manutacture thermostatic and pressure controls for aut 
mobiles and appliances, and we are the biggest company in that field 
A subsidiary of ours (we own 60 percent of it) is the biggest manu 

| + 


facturer of car heater controls, and controls for electrical appliances 
i wide range of activ Ivy outside of the automobile busi 


T (‘HATRMAN. Most of that originally was the property of Nasl 


Mr. Romney. Yes. So far as Hudson is concerned, it was primarily 
iutomobile manufacturer. These other activities were all a part 

of the Nash-Kelvinator Corp. 

The CHatRMAN. Do you know that at one time Hudson controlled. 
vhat was it, what was the engine company, Red Seal Continental ? 

The CuairmMan, Off the record. 

(D ission off the record.) 

The CHarmman. All right, please proceed. 

Mr. Romney. Probably you would like me to discuss the reasons 






for and the results of the merger of the 2 companies, 1 of which, 
Hudson, has engaged in the manufacture and sale of automobiles sine: 
IYO 9 ne orner since 1916. 






» N IK ly Inator was the SUrVIVI e corporation, I will detail 


ts premerger situation more fully than Hudson’s. In its last com 
plete fiscal vear, ending September 30, 1953, Nash-Kelvinator en- 
1¢ yed net sales of more than $480 million that does not inelude the 











Vas probal 


World War I 


Kely inator’s ft 


aly Fo the 


Droxy 
i] 


AIRMAN. Speak no 
Mr. Romney. Yes. 
The CHamroMan. How about Hudson ? 
Mr. Romnry. Hudson did, too. As a matter of 


Wisconsin are much more hy rhiv integrated than neonle real 


We make not only stampings, not only the bodies, but the trin 
the bodies. We have A foundry t} ere, SO We actually make our Cast- 


nes, and start right from the raw castings, so far as the engine is 
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ave our own forge plants, so we make our own forg 
ind wel uke pl c parts, as I have indicated. 

| CHAIRMAN, Y ou make and manufacture your own engines? 

Mr. Romney. We make our own engines, axles, differentials, torg 





















Nash-Kelvinator was a well-integrated company, as automob 
companies go, and much more fully integrated than people 1 realiz 
Che CHarrMan. Tlow many ven dors did you buy from? 
M ROMNE} About DO wOO, Senator. 
Cy x. Three thousand five hundred ? 
\] R j ee. | you take both sides of the house, both applia 
l ars, e p bably buy from about 5,000 different supplhers. 
The CHarRMAN, Supphe of small items? 


Mr. R VIN i. All Orts of items. 

Che CrarMan. Hardware? 

Mr. Romney. Yes; hardware, electrical equipment, shock absorbe1 
} We sell controls, and so on, to other aut 
mobile companies, you see. This Ranco Co. that manufactures heat 


control! e | { 1 to all the other passenge) car companies. We se] 
percent GM's requirements, 

Phis slump in sales in the Peme of 1953, which was felt particul: ir] 
by the smaller ec mpal S, ume simultaneously with the tightened 
credit policies of the Raden al Administration, both of which caused 
hhance companies to re strict credit to many automobile dealers. 


Phe Cuairman. You mean when they tightened up on the length 
of the conditional sales contract; is that it? Plus the amount 
Mr. Romney. That, plus = 
The CHairMAn (continuing). The initial payment! 
see) Romney. That is 1 an. It was a stricter restriction on the 
acceptance of retail paper; that is. retail sales paper, and it was also 
ind this was more lmportant—a restriction on the wholesale credit 
eeteniie’ to dealers, so that it tended to cut down the stocks of cars 
they could have on hand. 
The Cuairman. Neither company had its own finance company for 
finance 
Mr. Romney. Not in the automobile field. We have a finance com- 
pany of our own in the appliance field, one of the biggest, but not 
in automobiles 
The CHarrMaANn. I see. 
Mr. Romney. Now, beginning in the spring of 1953, the effect was 
so severe that some of these dealers were forced out of business and 
thers lacked adequate credit for normal volume operations. This 
worked particular hardship on Nash-Kelvinator, which had delib- 
erately limited its number of dealers during the postwar period so 
that the individual dealers would enjoy a relatively larger volume of 
business at a time when producti on was held below demand by material 
shortages. In other words, we deliberately elected in the early post 
war period to hold down our dealer franc hising so the dealers would 
have an adequate number of cars. 
The Cuairman. They would have a bigger territory. 
Mr. Romney. A bigger territory and more volume. 
LW ith fe wer dealers, both Nash-Kelvinator and Hudson experienced 
sharp reductions in their volume of sales. 


ne 
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The Cuamman. Let me ask 
the dealer question. 

Mr. Romney. Yes. 

The CuHatmMan. Some of the aut 
distribution: in other words, th 
tered over the U nited St ates wh 

I understand ¢ hrysler has 

bef he war son 

tributor 
to the company 


right. 


1 did you follow? 

Well, in the case of Nash, : 
o dealer. In other word 

hat now pertorms the functi 

ld distributor. 

The CuatrmMan. The distributor. 

Mr. Romney. So our dealers are direct dealet fa 

The CHatrMan. Then you ship directly to the de; 

Mr. Romney. _ eetly to the dealer. 

Now, in the case f Hudson, at the time the compal 
son had 11 distributors, but they handled only a 
total market. The rest of it was handled on 


DAasIs. 


Lil« 


We still have about the same setup on t 
some distributor 3, but mostly direct dealer-f 

The CHatrman. I see. 

Mr. Romney. It was readily apparent that our major competitors, 
some of whom had grown as a result of pas st consolidations, had been 
aided in their drives for a larger share of the automotive market by 
competitive advantages resulting from their comparatively greater 
S1Ze and volume operations. 

The outstanding example of the advantage of size 1s body Looring 
cost the largest single cost in an a itomobile. Since World War LI, 
body tooling costs have increased t or 5 times Ricci prewar. To lay, 
to tool a complete body for single-plant production costs in the area 
of $20 million. 


Of course, the cost of toolin i. body in a mult plant company 


rr : 
many times even this figure. Since this out] ‘y of money has to be 


il 


written off over the number of cars produced by the tooling, it 


obvious that the larger the number of cars the lower is the tooling 
cost per ves With the sizable amount of money involved, this is 
most significant factor. 

It is a sat hota fact that the Big Three operate with relatively 
few basic bodies. For example, Ford | has ¥ § and General id ae has 3 
and Chrysler has 2. 

Before the merger, Hudson had 2 and Nash had 2. So Hudson and 
Nash together used more basic bodies than either Ford or Ge! eral 
Motors or Chrysler. 

While the reasons for the merg 
was this 


er were many, the param 
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ompatib lity of Nash and Hudson bodies—they were 

ean ¢ vanies using the advanced monocoque body, 

ynst ruction—we saw an opportunity to ta ke 

the 2 lines of cars with 1 basic body. 

tooling for more than one make of car was per- 

ifacturing and tooling advantage enjoyed 

‘ability to adopt this approach with Nash 

jormously improve our ability to compete 

rectors, stockholders and several governmental 

ted were in agreement. 


( 
1 


you something. You talk about one 


it you have different 


basic body and build 


body I am talking primarily of the 
tructural parts rather than the exterior appearance parts. 
ipproach is to use the structural parts over as broad a 
t can, and achieve your appearance distinction with 
parts, like fenders and hoods and tots and so on. 
The CHarrman. What I was thinking about were the dies necessary 
to press out , 
Mr. Romney. That is right. You can use the same dies basically; 
you ca use the ie bi 1 _ most expensive dies you have rot, 
build mild, 2, 3—you could build 4 bodies 
va jhe ted amount of additional tooling. 
‘r words, you can put sections into your 
lengthen the body, lengthen the roof? 
MNEY. You can attach sections to bigger sections stamped 
ller car, to make a longer car. 
IRMAN. I see. 
Romney. If you are familiar with building, you know what a 
chman is? 
Yes. 
You can put Dutchmen on some of these parts to 
t al d build more than one size vehicle. 
Now, if you are to go into station wagons, touring 
ings, each one of those makes a different basic 


No. 
They do not ? 
There can be a high degree, not complete, but there 
legree of interchangeability between the major stamp- 
‘our-door sedan and a station wagon. 
HAIRMAN. I see. Thank you. 
MNEY. Now, you have to have some distinctive stampings, 


17 


ilk of the stampings can be common, particularly, Senator 


. . . ’ 
here it is a four-door sedan, and the station wagon in the same line, 


because then your exterior parts, many of them, can be common, too; 
you are not worried about external appearance differences. 





The CHatrman. Why 
t-door sedan / 

Mr. RomnNI ¥. Well, because yo l have Oo} ly l set 
you have only | set of doors, and 1 set of equip! mnt. 
~ The Cuarrman. You get rid of the hardwan 

Mr. Romney. Sure: and the 
difference 1 production costs. 

The CHatrMan. I see. All rig] 

Romney. Some of your m 
door panels, you see. 
Under the terms of the merger, t] 
Iludson, Nash, and Kel 
believe in competition, and 

Hudson che alers are compet ne ft Lif 

rsa. While itis much too « rly to gel 
k the trend indicate ~ aul ie 


compel 


It it was di 

ir advanced pi 

Nn deal I's handle he ir own lines of He rne 

h dealers sell the ( mbassador and State Ln. 
introduction of the 1955 line of Ramblers, 

this established ear through b 


4 
ie 


ilt that Rambler factory sales 
cased more than 3 times the tota 


nond 


ung pe riod last year. 

Trade figures for the first 5 months of this year i 
in Motors is getting 2.46 percent of industry factory sal 
Nash-Hudson total of 1.69 percent in the same period a yeal 

iaht point out that that percentage increase is 
increase enjoyed by Chrysler Corp. this 
ile the percentages that I am talking about 

tual increase is as oreat as the improvem¢ nt that ¢ 
l enced. 

And I might say it is harder to start from a smal 
than it is to to start from a big figure and go up. 

It is sionificant, too, that most of our automobile dealer 
substai tially more profits this year than last year, 
them were operatil gy 1n the red. Our dealer 5. as a 
very well this year. 

Now, within 6 months of the merger, American Motor 

lize some important manufacturing economies. By dispe 

mpletely separate tooling for each Hudson and Nash, Ame 
tors saved $15 million in 1955 model tooling. Manufactut 
assembly operations of Hudson and Nash were largely conce 
n our Wisconsin plants. 

In addition to tooling expense reduction. overhead costs w 
tantially reduced. Asan example, before the merger Nash | 
forging capacity in Kenosha, while Hudson in Detroit was 
forgings from outside suppliers. After the merger | 
in Kenosha beat out parts for both Hudson and Na 


for each. 


1 
. the nuve 
sh : 


if 





t call the annual 
the cost of man 
ited. probably the largest single 
is this cost ot tooling basic bodies. 
1c body every ye ir, the frequency 
rup in recent vears, and even the annual 
erate right now. — 


ic 


in the immediate postwar period, because, 
nt-up wartime demand, so styling was not 
irt that it 1s today. 


l 
} 


change in body styling and in basic bodies is a 
osts of an automobile. 

Isn’t that, however, brought about by what one 
for the market ? 

h, sure; we are in a style industry, Senator, and we 
industry because 

The CuHarrman. Don’t those things add to the problem of what you 
ht call the resale of used cars? 


Mr. Romney. Well, let me put it this way, Senator: This styling, 


; change in styling, helps to provide used cars at prices and values 


it enable many people to own cars that would not otherwise be able 
own cars. 
The Cuarrman. That is right; you have two angles to it there. 
Mr. Romney. That is right. Obviously, the changes in styling 
1d to obsolete previous cars in the minds of owners, and thus used 
become available on a basis that would not otherwise be the case. 
The CHarrman. Of course, a great deal of demand is built upon 
new inventions, too. 
Mr. Romney. That is right. 
The Cuatrman. I know lots of people who wanted to trade when 
power steering came in, to get power steering and power brakes. 
Mr. Romney. That is right. 
The CyatrrmMan. Of course, that was a distinct advant 


tage To the 
operator, particularly the women operators of cars. But I am just 


thinking of the body changes, what effect they have on the cost of new 
tutomobiles. 


Mr. Romney. I would like to touch on what you are talking about 
. little later on, if I may, when I get around to it. 

The CHarrman. All right. 

Mr. Romney. Consolidation of facilities continues in other areas 
where important savings in overhead are possible. For example, the 
2 companies had 34 parts warehouses, while today these operations are 
consolidated into 18 warehouses. Zone and regional offices have been 
consolidated in most cities. 

The organizations have not been consolidated by the merger. but 
the use of space has been. . 

American Motors has been able to make a more effective impact 
on the public consciousness of its products by combining, where 
feasible, its advertising and sales promotion expenditures. In na- 
tional newspaper advertising alone, 1 Big Three company in 1953 
spent $32,944,248; by comparison Hudson spent $3,221,918 and Nash 
spent $2,318,764 the same year. 
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VW i re you not f¢ reed nto 
itagve of it by rensol of compet 
I did not quite get your quest 


vou not been forced 


competition you iad to take adv: 


That’s rig It. We had to Oo 
} ‘ 


ROMNEY. 
it eilectively 


} 
H ison ct if} 
} 


you could 


mMAN. Have 


! ) ‘ ist the advertising ? 
Vir. Romnt i That is r oht. We needed the 
irket and the added advantage of that medium. 
Not ali the1 lergvel results, 

Hudson operations from Detroit to Wisco 
ive consolidated our automobile manufactur 
results in the dislocation of about 4.7! 

1 the pay roll around the time of the met 
n, displaced Hudson worl 


of the union, 


able jobs in Wisconsin. 


‘| he shift of automotive opt ration left Amer 
siderable amount of idle plant in Detroit, wh 
The Hudson special products division, wit! 


nowever, were on the 


irden. 


ind, In 


, , | 1 4] 
work, and we are hopeful tl 


er work and of disposing of excess facilities: a 


l 
» Q1ICh 
tt l 


ive obtained some 
idditional such work. 

We wrote off the hear V expense of obsolete Hudson TOO! 
I The fu 


nd commitments against a merger reserve 
our tisk 


in a substantial loss 


( leS al 
f the fiscal year results 
ommenced October 1 last fall 
The first 4 months of the fiscal year resulted 
irgely from the completion of production of the 
the Detroit plant and the expense of consolida 


Hudson production in the Wisconsin plants. 


edu tion and increased sales volume, we 
Both companies were losing 


ealendat 


we are notona 
a sul 


naneial results. 
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Oo 


nce the middle of February, we have been operating 


\s a result of the merger, we’re better able to cope with our con 
recent years the bigger companies have olive 
assistance to some dealers. The financial resource 
the larger companies are thus being used as an added inducement 
| prospects. Lacking comparable resources, last fall wi 
ler volume investment fund, which provides for gra 
to dealer based on the volume of cars sold by cleale 
country during the year. This fund increases tl 
ty to make a profit, and thus helps relax the credit 
| also assists Hudson and Nash in their 


earl ’s, ana 


tive propiems. 


it 


( ieW dealers. 
nN. Ilow does that operate ¢ 
t / 


If they make a certa 


hem a certain discoun 
That is right; depending on volume, and it is for 


for the dealer, and then the 
Mus pian in many cases. Now, we have both ot those, 
have a bonus for dealers based on total 
me of factory sales to dealers, you see. 
rambler, on the first 


a discount 


aaition Wwe 


the case of the 25.000 Cal 


dealers, they vet a certain additional discount per Cal 


0,000, they get a higher discount per car; from 50,00 


ba h oner one, you see. 

done to strengthen the credit position and financial 
‘rs, to enable us to attract new dealers, and offset 
It was done also to 


ele 
l cing by the bigger companies. 
h oul dealers and to make it perfectly clear to our dealer 
ring with them any benefits from increased volume 

y of these cost factors become much less as 


In other words, that is what, in labor circles, 


hneentive payment plan. 


RGMNI y. That is right. 
‘or all of our dealers—not on an individua 


for a group, f 
so the smaller dealers benetit 


. but on a total dealer basis 
‘bigger dealers from the plan. 

OVI ( results of the merger have been consolidation of 
trative, research, engineering, and purchasing expenses. 

erican Motors is seeking to improve its percentage of passenger 

a distinctive product position in the automobil 


ues by forging 


to touch on that later. We do have products that are 
ifferent from the products being built by the other auto 
| I want to touch on that a little bit later because 


ereln lie the future of American Motors. 


e oller features available on no other cars, such as single-unit 


npanies, an 


bodies and reclining seats. 
Let me just stop and tell you what a single unit body is. You 
now, an oxcart, a wagon, and the buggy used to be built with a 


frame of solid oak, a solid oak frame or wood frame, and then you 


mounted the body on top, you see, 


] 


i\ 
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Now, that is the way all other autom«¢ bile compat es 1n t 


wre still building cars, just the way we used to build oxcarts. 
The only company that 1s buildin & Cal with the latest 
fide ; 


principles al d methods being used 1n : \] other forms ofr tr: 
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«i l 
on in this country is American Motors, and what we 
the frame and the body as a slngie integral Uli. 
ers are composed of box se 


tions where you 
] ] ] 
iral member, and the ¢ 


LILS de body sheet itself become 
side of that structural men lit runs all the way throu; 
] ] 
| airplane. 


oes not resi 


he structural di 


1 
the 


e fundamental and radical 
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i id l Clial 
( ~ Ul at’s one of the hi OS I referred to. because all our Cars are 
that way. 


It makes the car twi 
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wer, it is rattle free, 
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proves omfort. 
The Cuatruan. In 


. 4 1 . 1 “ 
ce as strong, 1t makes 1t twice as safe 


{ iS more economical, it improves performan eG, 


me mbers so that the c 
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Mr. Romney. In the o1 
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1 
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V and the structura 


the top. Wn the roof of t} 


n front of the car under the fenders, and st 
car that is twice } 


as strong as the other type car 
Now, it is not as heavy. It does not have 
ee, the other car depends prima 
Trame, whereas 
strength. 

Qur al 


vstem 


e car and down the 


a lot of deadwei 
rilv for its strengt] 
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this type of construction uses 1e 


on outside 
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We believe it 
volume Car. By thi: 
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\ r I ret and one better ad: pted to the ba 
inges that are occuring in the pattern of car use and ownership 
\\ beli » that bY ult of a lot of things, urban congestio 

rban area, higher family incomes, that a terri 

(Te } I rly tages as far as the automobile market is CO] 
nd I ¥ develop that—and that this car is better suit 

r that nge, and we are ahead of others in respect to that basi 





Phe Crairman. The Rambler is your smaller model 

aecnralaratin ; Pas »mMmn ltan! 
iccelerating increase In multip 
ir ownership Ww Nn is rapidly becoming a major factor in new al 











You ee, It ha vyone up fron 1.8 in 1946 to around » percent 
he present time. It has increased 3 times in the postw: ur o riod: and 
I am convinced that by 1965, bar war or economic depression, mor 
than 50 percent of the families in this country will be owning an 
perating more than l car, Senator. 


The Cuatmman. You should move them all to Texas, and then they 
would certainly be sold. [Laughter. | 

Mr. Romney Two-thirds of those families owning more than one 

ir today have family incomes of much less than $7,000 a year. This 
IS not a wealthy family pattern that is developing. It is a basic 
pattern that is developing as far as multiple car ownership is con- 
cerned. 

The premium on compactness and ease of maneuverability and 

indling and parking of the compact car is increasing every day. 
Despite the highway program you have down here. it is not going to 
come along fast enough to keep congestion and parking from be- 
oming — difficult rather than less difficult. 

The Cuaman. Are you going in for gasoline economy in that 
car ¢ 

Mr. Romney. It is the most economical car on the road. 

Senator, the Chevrolet and Ford and Plymouth are getting bigger 
ind less Ses less economical. If you will get the results of the las st 
ay loas economy run out West, you ‘ll find that the volume of cars of 

» Bi Three had Jess miles per gallon than the average of all cars. 
T hat is 3 wh it has happened in that area. 

On the other hand, this Rambler job of ours established the mileage 
record in that race, both with a standard transmission and with an 
automatic transmission. 

[In stvling and comfort, we offer motor products that are distinctive. 
We believe that there are a sufficient number of discriminating buyers 
n the total car market to enable us to enjoy a profitable sales volume. 

We were advised that your committee wanted comments on any 
competitive disadvantages we experience as a result of the size of our 
competitors. Let me preface my comments on this request by making 
‘ clear that I question whether companies in any industry have ad- 

ered to the principle of on ion as sincerely and effectively as the 
manufacturers of automobiles. I admire the larger automobile com- 
panies for the success of their achievements. 'To an unparalleled ex- 
tent—I do not say to a comple te extent, but to an unparalleled extent— 
they have not rea hed their present positions through pri actices or 


7 


tnat are, 


Nn woodness knows 
idea develops that this new style, regardless of 
erits from the standpoint of beauty. is the thing, it gets a public 


icceptance, and pretty soon we say, “Well, that doesn’t look as bad 


is it did 3 months ago.” and pretty soon we say, “It looks pretty cood.” 

We gel ad] isted because our attitude and prejud ce lj 

anges. Now, the sheer impact of volume is a 
styling picture. 

Styling or product innovations, undertaken by a compan 
0, 30, or 20 percent of the business, are more certain of pul 

ceptance than equally good or better innovations by <maller firn 

These improvements that we have—in bodies. for example 
fa company doing 20, 30, or 50 percent of the business ha 
hat construction in this country the way we have, there 

an American customer in this country who would 

uilt any other way, or at least on an equivalent basis. 

There are more than one way of doing the same thing, bi 
on an equivalent basis, they would not have a ‘cepted a 
iny ot ner way. 

Now, with our smaller volume and our smaller adverti ins 
sales and merchandising facilities, it is a much clitferent thi og 
is to get a public acceptance ofa styling or product Innovatio} 
it is when you have the volumes that are being dealt with by 
larger companies. 

Furthermore, domination of teley ision, radio, hewspaper ¢ nd I 
zine advertising, and even of news pages, contributes 
ince, even to the point where improvements ot questio} 
sumer value can become a “must” in the products of all ot 
panies. 

Let me illustrate what I am talking about there a little 
every other form of land and air transportation, Senator, the latest 
engineering principles and methods have been used to eliminate bi 
and weight and the handicaps of bulk and weight, without giy 
up the advantages of size and comfort and safety, and so on. 

That is true with the streamlined train, it is true with the airplat 
it is true with trucks, and it is true with buses. 

Now, only in the passenger car do people still have the iniscone 
tion—and it is a misconception—that weight and bull 
vantage, and that you have got to have weight and bulk in order to 


1 


have American standards of comfort, spaciousness, and safety. 


are an 
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impact of reiterating an idea, plus the histor 
Luse there is some hi Se background for tl 
k thing during the early days of bad roads, and 


heer impact continues a misconception th 


The attitudes and prejudices that you can creat 
» product or that exist with respect to a product pl - 
» public accept: ince of a product. 
- art. Senator, 1 think we would ; il] agree that t} 
ing in the world is a beautiful woman, but 
national prejudi ‘es and attitudes even on that scor 
the days of Rubens and the Dutch painters, wh« 
se oreat big fat women were beautiful women. That 
that time. 
Chey still do. 
y still do in Africa, that is right, Senator. 
‘act, it reminds me of the Peter Arno stories. You 
\rno draws these cartbons in the New Yorker magazine 
bio muscular men an d tl oreat big obese wome! 
riends said to him one Ferd “Peter, why don’t yo 
some women who have got some sex appeal?” 
rno said, “Well, my friend, you don’t understand. My 
ive got sex appeal for my men.” [ Laughter. ] 
roduct attitudes and prejudices you can di 
see, and familiarity plays a big part. 
ive a national in lustry automobile show where every 
stry had an equal opportunity to put their products 
have them considered on the basis of comparative 


i ] — 
styie ana i} 


} 
| 
L 
1 
j 
‘ 


shows, and I am not talking about that, a 
iler shows have never played the part that the nation: 
show played, that influenced public concepts on iis 

et, and so forth. 
that has not been resumed, which, in my book, has been a 
stake, and it is being replaced by a single company show 
far exceeds anything that the industry as a whole used to do. 
CHairmMan. I am just wondering now why a national show, 
ised, would not be a good thing. 
Mr. Romney. Well, a national show today 
; HAIRMAN. People cannot get to go to New York to see the 


A national automobile show today, properly put on, 

people in this country to an extent that was never true 

automobile shows. because you do have television, you 

techniques, you do have new methods that can be used. 

impossible now for the bigger companies to duplie ate a 

company’s product improvement and, through sheer volume, 

d it as a big company innovation. 

lidate that, if you want me to, with a specific example. 

her hand, the smaller company faces a tougher job ol 

ustomer fam} tliarity with its product improvements becaus« 

‘elative volume and lesser advertising, sales, and promo- 

tlon expenaltures. 
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‘r point at whicl er size is an important 
he area of labor contracts. and labor costs. 
of the guaranteed annual wage oe and the Ford set 
smaller companies m akes ~ S 4 lestion part cularly 
yntrary to popular impression, larger automobile 
lo not have the most liberal labor contracts in the industry. 
Senator, we pay our workers, except for some of our skilled wo1 


‘companies 
* companies, 
to oe a question 
spaper article thi 
into the wage picture. There w S 
ington Post of the new Ford contract, and 
ould be a severe handicap to smaller manufactur 
Does the mae re ot companies tend to create more actual work- 
ng months per year to employees and less layoff periods, due to 
hange in models a market conditions and thin os of that kind, th: = 
lid the more hig! ily ce npetitive situation in those day 


vs whi 

oreat number of dots companies 4 

In other words, can a small company mi intain a year-round wage? 

Mr. RomMNI i Senator. I cle >not t} tink the iaiale * col sideration is S1Ze@, 

! understand your question, Senator, and let me be sure [ under- 
stand it. 

The CHatIrMAN. Yes. 

Mr. Romney. As I understand your question, what : 
Does s1ze inerease employees stability that 1S, Work 
Che CHamRrMAN. Yes. 

Mr. Romney. And income stability ? 

The CHAIRMAN. Yes. 

Mr. Romney. I do not believe it is accurate to assume tl income 
work stability—employment stability a eps’ r size. 

l it is rather a factor of orowth and sti ibility of m 

Now, obviously you take the meat industry, t! Hormel 
is : ‘ ul wage I do not know what the V ‘a 

“a anyway 

The CHarrman. It is an annual wage: that is wh: 

Mr. Romney. It is an annual wage in the way of ti 
i smaller company than some of the bigger 
ndustry. 

The CuatrmMan. Yes. But the point I am getting 

] 


isa certain tooline up pel od 1] 


companies 
i 


oO the automob 
yy reason of Sty ling changes. 

Mr. Romney. That is right. 

The CuHatrman. In whie 
it full capacity. 

Mr. Romney. That is right; you cannot avoid shutdowns for model 
changes completely. A oreat deal has been done to reduce 
of time for those changeovers. 


urevery Veai 


1 
} 
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1 you cannot work your production lines 


1 
the amount 
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I was getting at, as to possib 
merger on employment 
| where a merger of 


I See lel 
a ers wou 
the beginning ( 


tance, 
dies for all models 

you change models at 

reason to shut dow} your a 


eam 


it know that that would be the cas 
nk t] u tion of worker stability 


t i t iis que 
related to size as much as it is to the succe 


yperation to the growth or lack of growth « 


ing, Senator, and has 


lI 


pany that is oTOW 
employment as Wel 


icts, can stabilize 
can see. 
in the merger of Kelvinat 


? 


was in the price field, ¢ c utt 


5 fa 
i] 


owever, 
ss or di 


lief eains 
ire: is that not rioht ¢ 

correct: and that has been reflected in 
. therefore, In more emp yloyment, and, therefore, 
ploym ent: and then one of the first things 
a pattern of working thi 
few day 


al 


I 
was to discontinue 


not working next week. and then working : 


¢ 2 and 3 and 4 days a week; and we organdze 
heduled it so that we ran the Hudson plants stead 
mpleted the 1954 car-building program, and avoide 
‘rruptions that were occurring. 

are spending $3 million this year, Senator, t« 

ind expand our assembly facilities in Wisconsin to reduce th 
‘time that it takes, after starting up on a new model, to hit 


you see, which will contribute to employment 


‘ontributes to our capacity, and also contributes to the avail 


‘'s following a new model announcement, which is a high] 


y 


major problem confronting the smaller automobile mani 


isioned by union insistence on not only Sliced 
the largest and most successful manufacturers, 
nding even higher wage rates and more liberal employee 
hod of bargaining is not peculiar to the automobile indus- 
entration of great economic power in |; arge corpor: atiol 
ite a aaa and in a labor organization embracing in it 
substantially all employees in a given industry, places 
tions in a pect uliarly favorable role in the marketplace. 
;s been made even more favorable because of the union’ 
to enter into agreements de ioned to deal with the 
mic factors affecting the smaller automobile manufac- 
e, other postwar negotiations, up until this year, have 
smaller companies were consistently making profit 
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miven a lot of thought to that subi f 
testified on it before Senate committer 
the old Mead committee. the committee 
old Truman committee that Senator 
itor, T personally believe that industr 
in the direction of cartelism in this 
after all, whe) you begin to deal 
1 order to be allowed to exist 


] 1} 
ecause the drovernment wil 


cartels because the government would 
that does lead to nationalization. 
enator, | am opposed to industrywide bargaining, 
: it tends toward oreater concentration of econom 
untry, not less. 
. That is what I wanted to get, I wanted to get 
; 1) the automobile industry. 
scovered in the steel industry that industry wide | bargaining re- 
in the biggest steel company fixing the pattern for everybody. 
Romney. I am not opposed, Senator, to this pattern of the 
securing what they ean in bargainin 1g with the compa nies 
The CHatrrman. My question was—— 
Mr. Romney. And I think we will continue to make, Senator, 
creater social and economic progress in this country if this area of 
labor costs and wages in other words—wage rates, fringe benefits, 


and so on, are dealt with primarily by separate units rather than 


1 


ombined units, because if you go on a combined. unit basis, Senator, 
seems to me you have got to do 1 of 3 things: You have got to put 
everybody on the basis of the | lighest paying, or you have got to put 
every body on the basis of the lowest paying, or you have got to 
strike a compromise somewhere in between. 
think this pattern, where Some are doing better than others, 
some are paying more than others, is all right in terms of 
economic progress and avoiding economic concentration in this 
‘country. 
What I am je si to is a form of bargaining that is not based 
‘an individual enterprise, and in industry bargaining 
been the facts of an individual enterprise, and you 
he basis of the facts of an industry or a few in the in dustry 
ier basis of facts, you see; and I think that we have to live 
rially on the basis of the facts of our own corporate families, 
; we have to live individually on the basis of the economic facts 
individual families in this country. 
The Cramman. I just wanted to get your reaction to that. 
Some people have said if you did have that, that would tend to 
equalize the chance for com petition. 
On the other hand, you get into a situation of this kind, that tends 
toward concentration of industry-—— 
Mr. Romney. That is right. 
The CuHarrMan. In limited areas— 
Mr. Romney. That is right. 
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more compact and more suitable to today’s trafh 
ian the dinosaurs of the past, senator. 
Mi Romney, that is one other thing that I 


rig selling talks put up now, in tel 
oe else. is a question of horsepower 


1 
highway patrolmen? TI have h 


lo IT have of eatching one of these cars 
fast it vO s.”’ and we have lad some 
idents by reason of this terriflic speed. 
‘of the statements I made here toda 


the question of horsepower and 


cs we have gone overboard on them, too muc! 
\ ntry. 
hat there are too many teen-agers driving those 
i can see what a difficult problem it 1S. 
senator, we have concentrated on economy more than 
have on horsepower and speed, as a company. 
The CratrmMan. In that I think you are very wise. 
Mr. Romney. We have not engaged in the horsepower race. 


Phe Cuarrman. We had a 4-lane highway in West Virginia, and 
ago a number of boys hadarace. Two of them were driving 
and two of them were driving Oldsmobiles. They took 


ip all ‘lanes. Asa result, we had a couple of very serious casual- 

ties from it 

Turning loose on the highways too much power and speed has gotten 

be a dangerous problem. 

Mr. Romney. Senator, sometimes through sheer volume, through 
liarity, you can create attitudes and prejudices that require things 
products that do not represent the degree of consumer benefit the 

rchaser thinks is in the product as a result of the attitudes that have 

been built up. 

We are backing our confidence in the future with a $60 million prod- 
uct development program by the end of 1956. This will enable us to 
compete still more effectively in the market place by continuing to 
offer something new and different from our competitors’ products. 

At this stage of American Motors’ progress, we haven’t realized the 
full benefits of the merger. The period since the merger has been 
much too brief to permit us to develop the new products needed to 
take advantage of our combined facilities, tooling, and personnel. Not 
until our first new postmerger products reach the market will we 
realize the full merger benefits. 

Experienced industry executives agree—and this is a very important 
point, Senator—that Big Three production volumes are not required 
to achieve optimum cost results in the automobile industry. 

[f you already have the facilities and the organization and the 
expense that goes with the type volume they have, why, obviously, you 
have got to continue to operate on that big volume basis. 

But if you are in the position that we are in, or others who are 
seeking the optimum tooling and manufacturing results with from 


TO 
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300 to 1,000 cars a day of the same basic type, you can achieve the 
aximum tooling and manufacturing economies. 

The CHatrmMan. No question about it. 

Mr. Romney. That is why we say, that is why we know, that if we 
an build this Rambler volume to that level—and we are taking a | ig 
tep this year with our sales well above what they have ever been 

before—we will have achieved a position where we will have ‘or the 
\ imbler a basic volume car position in terms of tooling and manu- 
facturing costs. 

The Cratrman. You think on the continuation of the present sys- 
em it will not be necessary for you to participate in any further 
ergers with other automobile companies in order to maintain a 
rofitable enterprise and turn out a good product ? 

Mr. Romney. Senator, we are not looking r to merge with any other 
issenger car company to assure a bright “future for this company. 

The CnarrMan. In other words, you think, although a smaller com- 

pany, you are in a position to compete for a fair share of the market 


ith the big companies 5 1s that richt ? 

Mr. Romney. Well, I touch on that a little bit further. Let 
omplete this statement. 

The CHairman. Could I ask this as a leading question, too? Do 
you think that your merger puts you in this position ! ¢ 

Mr. Romney. We believe the merger puts us in a stronger position 
to compete with them and to grow against their competition; yes, sir. 
rhere is not any question about that in our minds. 

Now, optimum cost results are within reach of American Motors, 
and its current products are second to none in consumer benefits and 
values. 


me 


However, the merger has enabled us to make important progress. 
Unquestionably, American Motors is better able to cope with the 
highly competitive situation in the automobile industry than either 
Nash-Kelvinator or Hudson alone, and the creation of American 
Motors means more—not less—competition in the industry. 

And in conclusion, Senator, let me say this: There is probably no 
ompany in the countrv that competes with size to the e oie nt we do, 
because in the automobile business we compete with the larger auto- 
mobile companies; in the appliance business we compete with Gen- 
eral Electric, Frigidaire, which is General Motors, Westinghouse, 
International Harvester, Phileo, Adrairal, RCA to an extent, and 
many others, all large c omp: nies. 

So every day we are dealing with size in all of its aspects from a 
competitive standpoint. 

Senator, it is our considered judgment that we are at a greater 
disadvantage as a result of misconceptions that have been built up 
around size than we are by size itself. 

Let me repeat it. 

[It is our cousidered Judgment that we are at a greater disadvantage 
as a result of misconceptions that have been built up around size than 
we are by size itself. 

Now, what are those misconceptions? Here are the misconcep- 
tions: One, that bigness means superior products at superior value, 
which is a misconception. 

Senator Winey. At less cost. 

Mr. Romney. Pardon? 
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“ul less cost, 

right, which is a misconception. 
vers the price angle. Senator, because val 
mbined, which is more basic than price. 


ereater efliclency and greater progres 


all company cars is less than that 
muscones ption. Our Rambler 
and | have got prices | 
in relatiol ship to the other e: 


a premium as a 


se, then: You talked 
1g liehter ears, all that sort of thi O 
1 going out of operation 4 

me cover these three, and | will COl 
resale value—there are six misconceptiol S tna 
tself: (1) That bigness means superior prod 

alues: (2) that bigness means greater efficient 

(3) that the resale value of small company cat 
that of Big Three cars; (4) that the Big Three pay their 
than the smaller companies, and give them superior 

That is another misconception. 

it weight and bulk are necessary in cars to 
andards of comfort, spaciousness, and safety. 


\ 


give then 
at automobile dinosaurs are superior to modern compact 
iy all other forms of modern transportation are built 
cerely believe that misconceptions of the type I have 
far more serious from a competitive standpoint than 


k you a little historical question, 


he idea of the recent merger of Nash and Hudson 
ite / 


riot 


Mr. Romney. Well, the history of it is this: George Mason, my 


} ? 
edecessor. recoonized 


/ 


d the trends that make increased volume in 
e costs an important factor in the automobile as the 
returned. 


ked merger with the Hudson Co. back in 1946. At that 


were not interested, and it was not until the spring of 


‘TATRMAN. Was that one of the principal reasons why the 
was inally concluded ? 


MNEY. The increase tooling costs and the desirability of 
rs 1 


tooling costs over a larger volume was one of the primary 


The Cratrman. Were there any other reasons? 
Mr. Rowwry. Oh, ves. there were a number of other reasons. I 
ave cited other reasons earlier. 
Nash-Kelvinator’s standpoint we were very anxious to see a 
th two dealer organizations, rather than a single dealer 
because we felt that we had product superiority that 


sold through two dealer organizations, and that 











Wi 


he ren ioht be some advantages. 


ry.) 1 17 ) 1 oll 
The CuAmrmMan. Have you not really, in the i] windup, said, 
’ ; : ied 
ubstance, that you were really forced into merger, because of the 
at concent! ito of the three bier ec mpal 1e ~and a 31] ole | ne could 


Lot compete with them: is that right ? 
Mr. Roary. Well, the competitive changes in the industry, of 


1 sonly one part rai t senator. 


After all. tooling costs h ive gone up as a result of other fa ‘tors, 


ctors other than that. 
rhe € IRMAN. ] thi kx vou stated it was rene! illv acreed that 
Big Thre volumes are not required to achieve optimum cost 


results: is that not correct ? 


Mr. Romney. That is right. 

The CnatrmMan. Would you disc uss the size of your own company’s 

perations at which you belie e optimum co st results will be achieved ? 

Mr. Romney. I did not hear vou, - Senator, 

The Cuarmman. Can vou discuss the size of vour company’s opera- 
tio? S at which vou believe optimum cost results will be achie ed 

Mr. ROMNEY. Ye S. sir 

Our operations areset up ona basis where at 200.000 to 250.000. we 
would have optimum cost results in our operation, 200.000 to 250,001 
ivear. 

Now, we are in the process of establishing capacity for the Rambler 

ne that will achieve maximum cost results on that particular line of 
irs that are on an annual volume of between 160,000 and 200,000. 

Our maximum Rambler « mage? Senator, at the present time, prior 
to this recent e xpi wnsion. wi whi ttle over 100.000 vehicles a year, al d 
we will sell pretty close to that st this vear, Senator. 

The CHAIRMAN. = ould competition be best served by some plan to 
restrict the size of manufacturer at the point where op timum cost 
results would be effec ‘tuated ? 

Mr. Romney. Senator, that is a pretty big question. 

The Cuarmman. I know it is 

Mr. Romnry. It is a pretty big question, and I think it is an “iffy’ 
juestion at this point because, after all, you have companies in exis 
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ence that have operations on a basis where they could not achiev: 
optimum costs at that level, you see. 

The CHairmMan. Sometimes they might get too big to achieve opt 
mum results. 

Mr. Romney. Well, I do not think that it could be shown at th 
point. do not think that at this point it would be shown that size 
and of itself is preventing optimum costs in the automobile industr} 

Now, | Senator, the question of what size will result in optimum cos 

very relative thing, that is what I am trying to say, you see. 

After all, I know a little bit about the three big companies i in th 
industry, and it takes more than just size to be efficient. 

The Cuairman. That is just the point I am getting at. 

Mr. Romney. Now, it takes aieauaue. it takes policy, it tak 
reanization, it takes a lot of things, resources, and so on. 

Now, actually, the biggest company in the automobile business ha 
been more successful than its two immediately lesser competitors fe 
Wal 5 years. 

The CuatrmMan. You must realize that we must always deal wit! 


the human element, and there comes an idea in a man’s mind some 
times that “I want to be bigger and bigger and bigger,” until finally 


you can get tophe: avy. 
Mr. Romney. Senator, let me answer your question in another way 
‘IT can, because I think your question is certainly one that is in 








cated that I was in the aluminum industry. I left the Alumi 
num Company of America because it was the only producer of alum 

num, and while it had contributed immensely to the development of : 
new metal and new art, I felt that there would be more opportunity 
an ll dustry where there was more competition, so | left the Alumi 
num Company of America. I did that 15 years ago. 

In that time—at the time I went with the automobile industry- 
there were 10 manufacturers of passenger cars; and since then 1 con 
pany has tried to establish itself in the manufacture of passenger cars 
essentially without success. 

Now, today there are four companies manufacturing basic alumi 
num largely asa result of Government policy. 

From what I know about the aluminum industry, I have no reserva 
ti0n 1n saying that the country is better off, the indus stry is better off, 
everybody is better off, with 4 companies producing aluminum than 
with 1 company producing aluminum. As a matter of fact, I think 
has been a good thing for the Aluminum Company of America it 
self, and I h: ive a pe rsonal debt to the Aluminum Company of Ame1 
ica, because they did a lot for me. 

There are now five companies essentially manufacturing auto- 
mobiles, passenger cars. The size of these industries is not to be 
compared The automobile industry is many-fold the size of the 
aluminum industry, many-fold its importance in terms of customers, 
not only individual customers but also industrial suppliers and cus 
tomers, and I will say this without reservation: That if it is sound 
public policy, as I think it is, to have four companies producing basic 
aluminum, I think it is sound public policy to have more than three 
compan 1es produc ing passenger cars, 

The CuHarrman. I agree with you. 
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The only thing is the idea of wanting Lo excel. | W il] give you al 
illustration. . 

On the old Defense Investigating Committee, we set a targel 
vou will remember in 1942—no, 1941—the President set a target of 
100,000 combat planes a year, at which every! body laughed. | 

Mr. Romney. Senator, let me interrupt I am not getting ahead 
of your question, because I want to add just one thought to what I 
Ss aid. and | believe SO strongly that it 1 desir: ib le to have more tha 
three companies successfully producing al tomobiles that, as far as 
I am concerned, I think it is important to the customer interests and 
the national interests for American Motors to succeed in its plans, as I 


am sure we will, il) establishing a firm foothol d in this th iwer car 
business, and I think we have got what it takes to do 

The CuarrmMan. Getting back to this original oan 

Romney. I did not rel your quest! ion. 

The Cuairnman. We were getting about 20 percent of that produ 
tion in 1942. 

Mr. Romney. Twenty percent of 

Senator Winery. Planes, you mean. 

The CuarrmMan. Of 100,000 combat planes. 

Mr. Romney. Plane production; yes, sir. 

The CHatrmMan. After a detailed investigat! ion lasting about 
2 weeks, we discovered this: That the = idual plane manufacturers, 
each in his desire to excel in his fi ld by Ol apron Ing the other f¢ llow E 
because he has the market, was filling the airfiel ds all over the country 
with partly finished planes, beeause each one of them in his own w: Ly 
had gone out and tied up all of the facilities of a number of forging 
Pp ylants or a number of extrusion Pp ‘lants and all of them were short on 
forging, and all of them were short on extrusions, or what-have-you. 

Finally, the Government had to step in and take control of the 
entire picture. I remember when Douglas Aircraft had so many 
forgings stored away in Los Angeles that it was simply pitiful. I 
would have become obsolete long before they ever came to that, which, 
in turn, was keeping North American from getting any forgings, and 
vice versa 

I am just wondering, when you reach optimum production, whether 
there should not be a limitation placed upon the company. That is 
what brought that about, because there is always a tendency on the 
part of any human being to want to be the top dog in the field, and 
frequently he will do it at a loss. 

Mr. Romney. Yes. Senator, mind you, what I said was that you 
reach optimum tooling and manufacturing costs at 800 to 1,000 a 
day. Now, obviously, there are other costs in the picture, and I am 
not saying that you can achieve a level of —— te optimum cost re 
sults at 800 to 1,000 a day. But in the 


area that is most Important to 
s, I think 800 to 1,000 a day would do it 


Che CHamman. Well. does not advertising come into that picture 


Mr. Romney. Again this question of optimum-cost level gets back 
to t the questi on of relativ rity, really. 

Now. in our « and our case differs from that of other com panies, 
because there are no two companies in this industry that have the 
same facts to deal with, Senator—in our case, prior to the e xpansion 
we are currently making in the Rambler at from 200 to 250 thou 


cars a year, we would have optimum costs with our setup, vou see. 
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vambler expansion, it is going to be in the area of 
to jO00.000, 


larger companies, obviously they will have 


rger volume in order to achieve optimum cost 


The CuatrmMan. Yes. Well. is not part of the need for that large 
oned by terrific advertising expense which, in turn 


case of this way, they have to spend a lot on 
lime of sales and that, in turn, helps to keep 


Mr. Roam Certainly, you have to spread your advertising ex- 
ver 2 VO We, 
| Cy WAN. Yes 
\I Romney. And if you get advertising expenditures way up 
Vy, you ive to have the volume to spread it over. 
Phe Charman, That is it: and the risk of advertising expenditures 
order to get the volume to pay for it, don’t you see, is what I am 
adering out on this question of optimum costs ¢ 

Mir. Romney. That is mght. 


Phe CHairnman. cAnd with reference to bigness. 
Mr. Romney. Certainly you can get. too much concentration in an 
vy. Certainly you can get too much concentration in an indus- 


t} for the economie and social ood of the country, and I think it is 
portant question of public policy as to what that point is. 
Phe Cnaiman. Well now, don’t you think, then, it is dangerous 


to our competitive economy that General Motors, Ford, and Chrysler 
have 96 pe reent of the business, as they did in 1954? 

Mr. Romney. Senator, currently I do not think the consumer is 
ulfering as a result of the competition in the automobile industry. 
I th ~ the consumer is benefiting from the competition in the auto- 

le industry. 

| do think it is highly important to the future of the automobile 
dustry that the smaller companies in this industry succeed in their 
{forts to continue as effective competitors for the three larger com- 


ey nstance, you would not have on the market today in this coun 
Rambler-type car that is meeting with success. It is beyond 
stage of whether it is going to be successful; it is meeting with 


You could not have such a car on the market today if it had not 
been for the smaller companies, 

Now. we took the lead in that. Two of the Big Three took a look 
at that type of car. Asa matter of fact, one of them went so far as 

»aesign such a car, to appoint the man to head up the organization 
to build it. to build the plant, and was about ready to begin to tool 

d produce the car, when they decided not to build it, you see. 

It took a smaller company, with the necessity, the economic necessity 
of innovation, I admit, to its future, to pioneer a new field. 

Now, the same thing is true in this body construction type. Asa 
matter of fact, one of the misconceptions in this country is that pro- 
portionately more of the product improvement comes from the big 
companies than from the small companies, and that 1s not so. 

The Cuarrman. I think you misapprehend the purpose of my ques- 
tions. I think there must be additional competitors, or the situation 
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ould freeze at the top. It is very easy for 5 manufacturers to g 


r down at the club sometimes, and it is a whe 
Mr. R 


e intensity between the Big Three, I have a hard time visualizing 


e three of t 


MNEY. Senator, let me sav t] s: Considering the cor et 


1iem getting together. 


Phe Cuamman. Why did this company give up the idea of the s 


k the primary reason they gave it up—they 8 
licated many reasons at different times—I think the primary reason 
ey 2 ip t| f the { gone ahead and tooled it, it would 

competed with their own products that thev already had on the 
el it were rt ly successful, and fo which they had adequate 
pacity, and there was no point in reducing no point at tha , 
t is back in 1946 and 1947—no point at that time in 
ng additional capacity to reduce the market for their own 
re) its ; 
Phe ¢ HAIRMAN. Isn't that one of the dangers of too great size? 
Mir. Romney. Certan Ly what I have been indicating is that if the 


J 


iminum industry needs 4 companies to produce aluminum, certainly 
automobile i dustry needs at least 5. 

Phe CHarrMAn. Possibly 

hat you do; will they not ? 


With that competition they can afford to 


more, because the vy will do just exactly 
fo OU and pLloneer in 


and give to thi pub 


1 
ynething, one of the smatier colpanies Can, 


omethit Go they need badly. 
Mr. Romney. Of course, Senator, necessity is still the mother of 
nvention, you know. In other words, individuals and organizations 


that are striving for success are more likely to con 


1 


le up with innova 


ons than those who have fully met with success, ho question about 
For instance, if Ford had not gone into the Model 


would ever have advanced that, and few people would 


We would not have any new roads of the type we have; there would 
not be any need for them because the horsedrivers did not want those 


road 
i 1 er wh they used to have dirt tracks on both sides of the 
old macadamized roads so that the teams of horses and buggies could 
he dirt tracks to save the horses’ hooves, and it was only when 
utomobile penetrated to the farm, to the common folks, that that 
| disappeared; and then we got the tractors, and then we went on 
from that to the trucks 
Mr. I MNEY. Senator, 2 things have operated, 2 prin iples 


The CuarrmMan. But in each case some little fellow had to go in and 


ploneer with those t 
Mr. Romney. Of 
small supplier com] 


hn tne lnprovemen 


hings, just like Henry Ford did, with a new design. 
course, Senator, let us not overlook the fact that 
yunies have made some of the 1 \ajor cont! butions 


t of the automobile, parts firms. and companies 


striving to find something new that they could sell to the automobile 
companies; and that is an important factor in this picture. 





LAWS 


ples, idement, have 
ie automobile s, and all it 


ot competition, and the other isthe pr 


l 
ooperation, on problems outside the compet 


neiple O 
interests and the public interest 
nk some legislative proposals hould b 
1 “akup into similar compani 
rto have more competition ¢ 

I have not been thinking in 
terms 


ful. 


a+ om | 
hn orce 
those term 
ot making the operation of Ay 


wh i way did the merger col tribute to thi , 


Well, primarily from the standpoint of permitting u 
ict. prograr a tooling and manufacturing basis 
iS to price our products more favorably. 
t time, we priced all of our Rambler models | 


Deioyv 
models. 


| Previously, most of our Rambler mod 


igi 
t 


ns on 


fact, had been priced higher than others. 
AIRMAN. 80 you were able to sell to the dealers 
hat built up your sales volume? 
Romney. That is right. 
ers at lower pl ices. 


AT a low 


Dealers and suggested retail price 
Actually, what we did, Senator, was 
ounts to dealers, and, at the same time, reduce prices 
Have you tried to see that your dealers passed on 
o their customers or have you left that complet: 


to competitior f 


Mr. Romney 


ik. Tell, the competitive influences are 
You stated that the creat size of the 

tly for them to pioneer in new product 
nit-body type construction. 
. Yes, sir. 


Can vou tell us of any 


the @ Saving 


y important 
y the independents which the Bi 
or Vv to adopt because their size made 1 
Mr. Romney. Because it made it too costly # 

The CHarrmman. Yes. 
Mr. Romney. 


I think in the area of being too costly, that 


experimenhtatilol 


thir or TO 


with the Rambler-type car, 10 Was an expensive 


I Big ‘T hree, considering their volume levels, and 
sidering the impact 


con 
on their own business; and the two things 

marily, in making that statement, were the single 

unit-t ody construc tion, and also the Rambler type car, which are very 


concepts, you see, in automotive transportation 


I 
had ! mind, pri 


radically hev 





import 
essful heater aking ti 
idshield, rather than down ne: the oro 
ir’. It had to do with interior cat pressur 
t taking in dirt and as fumes of other cars 
We have done that for 15 years. We st 


en that air intake stood up on the cow! of 


was not integ ee 

The CrrarmMan. 11 oticed the Buick has that 
Mr. Romney. We did not get it integer: 
indpoint. 


Now, in 1954 the other companies began 


do some cribbing in the automobile busine 
e way, an 1d I do not want to leave that Impression, 
The Cnarrman. You have a ~~ t exchangs 
Mr. Romney. Cross-licensing. It v not u 
suick, and Olds put the a intake oe there 
d this year Pontiae and Chevrolet have dor 
~~ will look at some of their advertising you 
ere the first ones to ever do it. 
Now, here is another example. Senator, we are Way 
air conditioning today. 
Phe CHarrMan. I was just going to ask you 1f you 


r-conaitioning units 

Mr. Romney. We do, although we buy quite a few of t 
e use, to make the air-conditioning unit. 

But, look, Senator, you can get a combined 


ating unit on a Nash Rambler, for example, 

urs it would be from $200 to $300 to $400 more than that. 

The Cu AIRMAN. Now, I want to eet back to your testimony ag 
{s one of the dangers of size, you indicated that volume sales shaped 

blie accept ance, and in some cases forced smaller manufacturers 

adopt improvements of questionable consum: : value. 

Can you give us any examples of this, either from your company’ 
xperience, or any other manufacturers’? 

Mr. Romney. Well, I cited one in mv testimony. 


Currently, sheer volume of sales and the impact of cu 


t 


romer ry 


v is pe ~ tuating the prejudice of preference for big, bulky cars : 
time when weight and bulk are a disadvantage in automobile use. 
Now that is a fundamental type of thing that is being perpetuat: 
Senator, if we had undertaken some of the styling innovat 
some of the bigger companies have undertaken, I d 
vould : ave been successful. I think an example of th: 
is current wraparound bape Ic L. 
onsumer benefits are certainly subject to some question from 
the standpoint of increased vision and visibility. 
It certainly 1S subject to some question from the standpoint of 
styling, the way it is treated now. 


it. 
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ng Tro! 
d I think it voing to evolve into a bette 
tandpoint of visil ility. But overnight the shee 
‘in the area made it a must, because the publ 
na prejudices with respect toa product as a resi 


4 ul 


voing to evolve into a more attractive thing 


“7 
tl 


ther thing, Senator. 
. And practically created a monopoly in two com 
nd hields, too. 


will sav another thing, Senator, that the idea that 


way to build an automobile engine, the most satis 
ild an automobile engine, and the only modert 
tomobile engine, is to build it as a V—8, is another 
been put across importantly as a result of sheer volum: 
| sales impact. 


A pancake type engine, however, would be even 
V-8. It would be more in balance. 

» V-8 engine is not a new engine. 

A very old engine. 

ere have been engines with a greater number of 


rMAn. Yes. I can remember when Packard built the 


enator, the point is, the best way to build an engine, 
tion engine for an automobile, is a relative thing, 
lute thing. What I am saving is that the idea 
In order to be a modern efficient engine is not 
ears for which a V-8 engine is superior for 
‘ular design, and so on that you want to get. 

so cars where a six-cylinder engine is superior. 
ator, all the cars used at Indianapolis are four-cylin- 


an. That is right : and I can remember the time when 
. vere considered the most efficient engine of all. 
Ir. Romney. And then it shifted to sixes. 
‘he CuarrMan. And particularly for speed. 
.OMNEY. Yes 


Mr Chairman, may I interrupt here? I am very 
hear the first part of Mr. Romney’s report to us. I 
ith interest. 


to say that I was out of town and came in on a plane, which 

accounts for my being late. 
enior Senator from Wisconsin, that I am proud 
hat American Motors is doing, and I am hopeful 


? 


ean, as I am sure it will, greater versatility and vi- 


for your company, and will mean even more in terms of pros- 
for mv own State. 


proud of American Motors, and we certainly want to 


l, sir. 
Thank you, sir. 
Senator Winery. If vou have no objection, Mr. Chairman, I just 
‘e 1 or 2 questions I would like to ask before I have to leave. 
\iRMAN. Go right ahead. 





Witry. Maybe you covered 
as to the effect of t! 


1 
md now he 


vou covered tha l 
Romney. Well, to a 


ire certainly @on 


are going to: 
; ; 
ainiy hopetul 
- I e facts of \mer! 
nator Witry. Would yor 


pie e, aS Vol 


. Romney. Well, ) 
ntly Sin 


peen 


carry) 


(| TO buy 


AN 
] +44 
Things to oul compet tors 


OMNEY. Well. we hoth buy 

titors. 

ator Winry. And 

re not injurious to t 

ROMNEY. As a matter ‘act, they have beet 
av here that certainly General Motors 
onship with . because we do bt 

eral Motors 
ic transmissions from General Motors 


r cars, al d when they had the fire in Detroit, there is not any que 
on but that they went out of their way to make sure not only tha 
ey got back into production as quickly as possible, but 1 


ier automobile company customers received preferential treatm 
Lutomatic transmissions became available. 
Senator Witry. In your opinion, there is not any, what you 
ill, monopolistic hold on the commodities that you buy ¢ | 
ot using the fact that they are making them as a means of 
ou or gouging anybody else ? 
Mr. Romney. Senator, certainly competition has bee n the 
ng practice in the automobile industry, and I have no feel 
there is any intent on the part of any automobile company to mono 
lize the automobile industry. 
I do not think that intent exists as far as the passenger car compa- 
es are concerned. Now. ] do not Say there may not be ce mpanies 
some other areas of the economy that have positions that are not 
ufficiently competitive to bring the full fruits of competition 
play. Idonot say that. 
So tar as the vehicle companies are concerned, | think that all of 
them are actuated by the principle of competition and not moi oOpoly. 
Senator Witrey. Are you not always at some competitive disadvan- 
ge when you have to depend upon a competitor for materials ¢ 
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r. Romney. No, you are not always at a disadvantage. If you at 
not prod ng it yourself, frequently it is a distinct advantage fe 
your competitor to be willing to supply you with things you are no 
producing yourself. 

C that was the case in General Motors selling us automat 
ssions; that was a very definite hel ip to his company. 

: Well, is i your opinion that the fact that yi 

automobile manufacturers, the Big Three, an 

that that is to the advantage ¢ of the buyi 


or 
t 
i 


ator, the thing th it protects the customer in buy 


4 


the fact that there are five companies trying t 
One other question: What goes into your autom 
you Vv any tal materials that come from abroad ? 
MNeEY. Of course, we buy parts that are made with material 
uced abroad. 
Vinty. Chrome? 

Sure: lots of raw materials. Senator, after all, are 
yuntry from abroad and we use them in our cars. 
carrying out an experiment—a market researc} 

er than the Rambler that we have 

» Wwe con not test the American market 

vambler except on that basis; we are actu 
is built abroad and built with foreign 


r Wirry. Is there any danger that vou will have a monopoly 
on producing small cars in America? 

\ir. Romney. Small cars? 

Senator Winky. Yes. 

Mr. Romney. Well. we have at the present time. But, you see, 
other companies apparently feel that this was not a sound approach. 

\s a matter of fact, Senator, human prejudices and habits are 
difficult things to change and people get fixed ideas with res pect to 
products. 

Senator Wirry. Are you talking politics now or business? 
| Laughter. | 

Mr. Romney. Both. 

Now, when we came out with the Rambler car there were more 
people in the automobile industry that would have told you in 3 or 4 
vears it would be a dead duck than would have told you that it would 
be a success. 

Even within our own company there were only three top officials 
who believed in the Rambler. The rest of them were opposed to it, 
you see, : and vet the thing has been a success, and it has eve ry promise 
of growing, in its a to grow, in its public acceptance, so it 
takes time to sell 1 

Senator WILEY. "You are not dissimilar to a political party. 

Mr. Romney. Oh, sure, we are selling a new idea in tr: ansport: ition, 
and we think we have a bright future because our future is linked to 
radically new concepts in automotive transportation rather than just 
a new wrinkle on the old concept. 

Senator Wirry. I think you have got something there and, as I 
say, I shall read with profit your talk to us this morning. 
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Will you excuse me, Mr. Chairman? 

Mr. Romney. Thank you, Senator. 

The Cyaan. Senator Kefauver, will you take over for a little 
ile? I have to go over to the floor of the Senate. You just go 
it ahead. 

Senator Krerauver. Mr. Chairman, are you about finished, though? 

The CuarrmMan. | am through wit! 

Senator Keravuver. All right. 

Mr. Romney, I have read your statement with a great deal of 
nterest, and I certainly want to compliment you upon the success 
you have made with American Motors. 

Mr. Romney. Thank you. 

Senator Krratver. I hop 1 have continued success. good luck, 
and good business. : 


imy quest ions. 


On page 7 of your statement you said that the present size of the 
} 


argest companies, coupled with other recent developments, have 


created for them competitive advantages In areas which they now 


dominate. You are now talking of areas of the type of automobiles, 
is that what you refer to? . 

Mr. Romney. Well, actually, I had in mind more, such areas as 
styling and advertising and the things that I mentioned immediately 
following this statement, because | YO On to diseuss the St ling picture 


and the advertising picture and the labor contract picture, menator, 
because they all have new elements in them that are atfected DY volume, 
the volume of the product you are putting on the market. 

Senator Krrauver. You were not talking about types of auto- 
mobiles ¢ 

Mr. Romney. Not necessarily; no, sir. 
Senntor, I have made it clear, I think, that we have deliberately 
elected to build ears that are distinct and different, and base our future 
on buildings cars that are distinct and different rather than to simply 
build cars that are essentially the same as cars being built by the big 
Three, but with maybe some different feature or different lines, and 
SO On. : 

Now, actually in the styling field we have done some pioneering in 
the postwar period that has been picked up and copied. 

Senator Kerauver. Yes. I know that is true. 

Mr. Romney. As have other smaller companies. 

Senator Kerauver. American Motors is now producing—what are 
the cars that you now produce? 

Mr. Romney. We manufacture the Hudson Hornet and Wasp, 
and the Nash Ambassador and Statesman, and the Rambler. ‘The 
Rambler is distributed by both our Hudson dealers and our Nash 
dealers, so it is a car that is distributed now as a Plymouth is dis- 
tributed. You see, the Plymouth of the Chrysler Corp. is distributed 
through more than one line of dealers, and our Rambler is distributed 
the same way. 

Senator Kerauver. With this merger, did you keep and continue 
most of the Hudson as well as the Nash dealers / 

Mr. Romney. We have—yes, sir; we have maintained two separate 
dealer organizations, and one of the purposes of the merger was to 
have two separate dealer organizations and not to dual them or com- 
bine them. 
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Wi e not established any dealers who are selling both Nash 














Kixcept the Rambler, 
Mir. R IMNEY |: xcept the Rambler, that Is correct. Of course, the 


Ra er is American Motors, an American Motors car. It was intro- 
dasa Nash car originally, but with the merger we dropped thi 
Hfudson Jet. You see, the Hudson Co. was building a car known 
{ ; was also a compact car, and we dropped that and 
de the Rambler available through both dealers. 
we tor Kerauver. Where are you making your motors now 4 
Mr. Romney. We make our motors in two places. We make the 
Hudson motors in Detroit, and we make the Nash motors in 





Keracver. What has been your experience with Govern- 


ment pr rement setting the Government to purchase your cars ? 
Mr. Romney. Well, we have to deal, I think, with somewhat the 
ime attitudes on the part of Government procurement officials that 
we have had to deal with on the part of the private buyer, particularly 
where the Rambler is concerned. 


We are beginning to sell some Ramblers to the Government in 


limited quantities. They have been tested; the results have been 
very favorable, and we are hopeful that business is going to be 
nereased, bes e it certainly would be more economical, Senator, 
both 1 first costs and in operating costs and in lenoeth of life. 


\ number of the Government procurement officials are now favor- 


able, and they have been included in Government specifications, and 
up to us to do a selling Job because, Senator, it is only occasionally 
that a true concept on a product catches hold overnight. Most new 


concepts have to be sold. 

Boss Kettering used to say that it took 15 years from the point of 
concelvl Y some t} Ing completely new to cetting it successfully out 
on the market. It took about 7 years to sell it internally, and then 
about 8 years to sell it to the public. 
ator Kerauver. You say the Government has now decided that 
the Rambler meets its specifications, and you mean the sales job is 
up to you to sel] ? 

Mr. Roary. The procurements agencies. 

Senator Keravuver. To sell the various procurement agencies. 

Mr. Romney. You see, originally the specifications for new car 
purchases were such as not to include the Rambler, because the 
Rambler was a different size car, so specifications had to be written 
to permit government agencies to buy that type car, and those have 
peen written. 


Senator Kerauver. Do your other cars meet Government specifi- 


cations 4 


Mr. Romney. Yes, they do. 

Senator Krrauver. Have you had success in selling the Govern- 
ment some ¢ 

Mr. Romney. Yes; we are selling the Government some, all of the 
other cars to some extent to the Government services. * 

Senator Krrauver. Do you have any development or experimental 
contracts from the Defense Department ? 
Mr. Romney. We have secured some in the last 9 months, Senator. 
Actually, one of the things we are trying very hard to do is to 
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tablish American Motors as a 
@] Sse procure mene ¢ {hi als 
to the merger of Ame 
actor to other prime cont 
the policies that we have « 
mS rather than prime contracts 
one of the hundred largest companies 
Senator Kerauver. You mean you are 
you are now seeking prime contracts rathe) 
Mr. Romney. Yes: we are seekil 
been given three dev lopmel tand. 
Senator Krerauver. Do you mind telling 


tracts you are seeking { 


Mr. Romney. Well 

Senator Kerauver. I do not want you to tell o1 
thing that would interfere with your business. 

Mr. Romney. Yes; they are prime contracts in the field of 
fabrication; they are in the field of milita hard good 

here we can use our 

d our manufactur 

One of the Important 


; ; 
tract 18 the developme! 


] 1 
} 


oht airborne vehicle, for the armed services. 
We think that is a very important type product, : 
ervices do. 

Senator Krrauver. Have you gotten the expe 
the development contract on that? 

Mr. Romney. Well, we have had such co cts 
Corps on one such vehicle known as the Mighty Mit 
lelivered prototy pes and, asa matter of fact, the Vv art ll 
. prototype that has an American Motors air-cooled e1 
our own adesien. 

Senator KEFaAuver. You mean a combinatiol 

Mr. Romney. No—well, yes, it actually im 
of less welcht and size than the Jee Ps and yet one that 
performance and results of the jeep 1 ‘rms of type 
will fo over, the type of grades that it w limb, 
arry, and this vehicle will operate on land or water. 

In water its maximum speed is 8 miles an hour. 
do is put a rubber tube around it, and it goes rig] 
with the wheels and tires pro 

We ; >» workn ~Y” on other oF Oo 
armed ervies S. al d we h ive, si nator, the Hu ison 
Hudson facilities, that could be very useful in that 

Senator Keravuver. I thought you said you were 
bination lighter-than-air, a plane and land vehicle. 

Mr. Romney. Oh, plane and land? 

Senator Kerauver. Yes. 

Mr. Romney. No, sir: land and water. 

But it is an airborne vehicle that is carried 
suspend them from helicopters, as a matter of fac 
in and drop them, along with troops, in parachutes. 
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itor Kerauver. Do you actually have these development con 
tis or aly I} : 
Mr. Romney. We have three of them; yes. 
Senator Krrauver. Are these new contracts, or did you get them 


_ 


. ’ ) » ; , / 
irom someone ¢ 


Mr. Romney. No: these are new contracts. These are new con- 
‘ured from the Navy Department. 
ena : ver. You told us about one of your contracts with 
Marine ¢ ps. What are the other two? 
Mr. Romney. Well, actually there are 3 besides that 1, Senator, 
nd they are in classified areas. 
Senator Kerauver. I do not want to ask you about them if that 


Senator Wiley has asked you if you are required to buy any of your 
from youl competitors 

.OM Senator, one of them, one of the others is not in a 

One of them is converting or developing a vehicle 

at will be suitable for Antarctic use. That is not classified, so far 

I know. 

The other two, so far as I know. are. 

Pardon, I interrupted you. 

Senator Krrauver. What kind of vehicle is that, Mr. Romney ¢ 

Mr. Romney. Well it is a motor eck that will be converted for 
hat purpose 

Senator Krerauver. Senator Wile ced you if you were forced 
or if you had to look to one of your competitors for an y of your parts. 

In all the things you buy, is there competition, or are there any 

© you must have for your automobiles in which there is only one 
source of supply ? , , 
Mr. Romney. Senator, of course, in the process of designing an 
utomobile you sometimes have to make a choice as to which of several 
types of, for instance, transmissions, you are are going to use in your 
car, and once you freeze the design and tool up for a particular ap- 
proach, why, you are tied pretty much to that supplier, so you get 
into the question of procurement before you design. 

Now, we are in that position with a number of components as far 
as our car is concerned, where we, as long as we use that component, 
we have to use the particular component of a particular company. 
ut I am not conscious of major components anne we do not have 
flexibility of choice in the design stage. 

Senator Ke rauver. Are you in that position on automatic trans- 
ions now é 

M Romney. No, sir. 

Senator Kerauver. You make your own automatic transmissions ? 

Mr. Romnry. No, sir. We buy them, and currently we actually 
buy automatic transmissions from two sources. Now, there isa third 

] 


source that wou 


i 
ld like to sell to us, but we have never purchased auto- 
matic transmissions from a third source. Currently we buy most of 
our automatic transmissions from General Motors. 

Senator Kerauver. Mr. Romney, I heard the other day on, I think 
it ears radio where Hudson Motors, the Hornet, where you worked 
out a plan where a purchaser or a person can pay so much a month 
and have an automobile for 12 months, and you pay the gas bill up 
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Romney. Yes: I th 
merchal disi pg approacl ° 
e on his part. 

Senator MKerAUVER. 
volve a good deal of 

Mir. Romney. That 

Senator Kerat 

Mr. Romney. 

Senator KEeErauver. 

Mr. Romney. That is 

L know that the program has meant a eood deal to hin 
program. : : 

Senator Kerauver. Is he making a success of Ge do \ 

Mr. Romney. Yes; I think it has been successful s« 

Senator Keravver. Mr. Burns, I do not have any m 

Do vou have anything else you want to tell us about ? 

Mr. Romney. No, sir. 

senator KEI LUVER. That you would like for this 
consider ¢ 

Mr. Romney. No, sir. 

Senator Kerauver. If there is nothing else, Mr. Bur 
that we will stand in recess until June 14, at 10 o’e 

Who will be heard at that time? 

Mr. Burns. Bethlehem Steel and Youngstown Sheet & 

(Whereupon, at 12:25 p. m., the subcommittee recessed, 


vene at 10 a. m., Tuesday. June 14, 1955.) 
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